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I.

Introduction

“In many parts of the world, lands that are rich in natural resources continue to
be inhabited by peoples whose origins in the lands predate those of the states that
engulf them.”1 There are more than 200 million indigenous people in the world.2
They are:
indigenous because their ancestral roots are embedded in the lands on
which they live, or would like to live, much more deeply than the roots of
more powerful sectors of society living on the same lands or in close
proximity. And they are peoples in that they comprise distinct communities with a continuity of existence and identity that links them to the communities, tribes, or nations of their ancestral past.3

Imagine a world completely different than our own, where the original roots of
our ancestors still exist in our identity and culture. Imagine a place where we
rely on the land to live, where our basic survival requires the use of the natural
resources of the land for food, shelter, and economic gain. The tie to the lands
and distinct cultural identity allows indigenous peoples’ rights to be recognized
under the human rights doctrine. Their protected rights of self-government and
self-determination were recognized as early as the 1920s.4 The rights to property
and traditional lands have been accepted in the Inter-American Court of Human
Rights (“IACHR”)5 based on the indigenous peoples’ historical use and occupancy of these lands.6 The recent worldwide support of the United Nations
1

HURST HANNUM ET AL., INTERNATIONAL HUMAN RIGHTS: PROBLEMS OF LAW, POLICY, AND PRAC173 (Wolters Kluwer Law and Business ed., Aspen Casebook Series 5th ed. 2011) (quoting S.
James Anaya, The Maya Petition to the Inter-American Commission on Human Rights: Indigenous Land
and Resource Rights, and the Conflict over Logging and Oil in Southern Belize, reprinted in GIVING
MEANING TO ECONOMIC, SOCIAL, AND CULTURAL RIGHTS, 180-211 (Isfahan Merali & Valerie Oosterveld
eds., Univ. Penn. Press, 2001).
TICE,

2 DONALD K. ANTON & DINAH L. SHELTON, ENVIRONMENTAL PROTECTION AND HUMAN RIGHTS,
545 (Cambridge University Press, 2011); The IDB and Indigenous Peoples, IDB INTER-AMERICAN DEVELOPMENT BANK, http://www.iadb.org/en/topics/gender-indigenous-peoples-and-african-descendants/indigenous-peoples,2605.html (last visited January 3, 2012) (“The indigenous population in Latin America
is estimated at around 40 to 50 million people, or 8 percent to 10 percent of the region’s overall population. Indigenous peoples account for at least half of the population in countries such as Bolivia, Guatemala, and Peru”).
3
AND

HANNUM ET AL., supra note 1, at 168 (citing S. JAMES ANAYA, INTERNATIONAL HUMAN RIGHTS
INDIGENOUS PEOPLES, 1 (Aspen Publishers, 2009).

4 Armstrong A. Wiggins, United Nations Declaration on the Rights of Indigenous peoples: A Critical Moment in Indigenous Human Rights History, in UNITED NATIONS DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES: (Indian Law Resource Center), available at http://www.ihrfg.org/sites/default/files/
Declarations_Booklet_LOWRES%20(2) _0.pdf. (Commentary regarding the Declaration).
5 HANNUM ET AL., supra note 1, at 180 (citing Maya Indigenous Communities of the Toledo District
of Belize, Case 12.053, Inter-Am. Comm’n H.R., Report No., 40/04, O.A.S. Doc. OEA/Ser.L/V/II/122,
doc. 5 rev. 1, ¶ 143-144 (2005).
6 ROBERT T. COULTER, INDIAN LAW RESOURCE CENTER, POSITION PAPER ON INDIGENOUS PEOPLE’S
RIGHT OF FREE PRIOR INFORMED CONSENT WITH RESPECT TO INDIGENOUS LANDS, TERRITORIES AND
RESOURCES, 1 (Indian Law Resource Center), available at http://www.indianlaw.org/sites/default/files/
resources/FPIC_ILRC_Position.pdf.
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(“U.N.”) Declaration on the Rights of Indigenous Peoples in 20107 further indicates the recognition of these rights as essential. The recognized human rights to
property and traditional lands, right to consultation, right to access of information, and right to free prior informed consent are the focus of this article.
While indigenous rights are being shaped and accepted, the world is rapidly
developing economically through globalization spread market-based systems, by
expanding information and communication, and increasing international trade.8
The utilization of natural resources for economic development occurs rapidly
and, in certain situations, forces indigenous people to give up their cultures, land,
and lives, in return for pure destruction of their environment and homes.9 The
principle of sustainable development involves the perfect balance between the
three pillars of economic development, environmental protection, and social development.10 In achieving the objectives of sustainable development, “public engagement is widely seen as an essential element of environmental decision
making.”11 The United Nations General Assembly reiterates this principle and
stresses that transparency, accountability, and public participation are essential
for the realization of sustainable development.12
Therefore, as countries begin to utilize their natural resources and potentially
threaten the property of indigenous people, and as regions begin to eliminate
trade barriers by ratifying regional free trade agreements, the need to protect
these human rights becomes more important. The world is developing at an increasing pace, and in order to protect these fundamental rights and sustainably
develop, the indigenous people need to publicly engage in the decision-making
process regarding their land. The rights of public participation, access to information, transparency, and free prior informed consent need to be a priority in free
trade agreements in order to protect the environment, the indigenous peoples’
rights, and their access to justice.
Recently, regional free trade agreements signed between the U.S. and Latin
American have environmental provisions and contain a citizen submission pro7 WIGGINS, supra note 4 (explaining that the U.S., Canada, and New Zealand and Australia were the
only parties that opposed the Declaration, since then each of these countries has reversed its position and
endorsed the Declaration).
8 Alberto R. Coll, Wielding Human Rights and Constitutional Procedure to Temper the Harms of
Globalization: Costa Rica’s Battle Over the Central American Free Trade Agreement, 33 U. PA. J. INT’L
L. 461, 467-468 (2011).
9 See generally Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. H.R. (ser.
C) No. 79, ¶143-149 (Aug. 31, 2001); Maya Indigenous Communities of the Toledo District of Belize,
Case 12.053, Inter-Am. Comm’n H.R., Report No. 40/04, O.A.S. Doc. OEA/Ser.L/V/II/122, doc. 5 rev.
1, ¶ 143-144 (2005).
10 DAVID HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 200 (Foundation Press,
3rd ed. 2007).
11 Leroy Paddock, The Role of Public Engagement in Achieving Environmental Justice, POVERTY
ALLEVIATION AND ENVIRONMENTAL LAW 131 (Yves LeBouthillier et. al eds., The IUCN Academy of
Environmental Law Series, 2012).
12 Dinah Shelton, Human Rights and the Environment: What Specific Environmental Rights Have
Been Recognized?*, 35 DENV. J. INT’L L. & POL’Y 129, 170 (2006) (Revised draft, presented at the
Conference on the Human Right to a Safe and Healthful Environment and the Responsibility Under
International Law of Operators of Nuclear Facilities, Salzburg, October 20-23, 2005).
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cess as safeguards for environmental protection.13 These agreements include the
North American Free Trade Agreement (“NAFTA”) and the Dominican Republic-Central American Free Trade Agreement (“CAFTA-DR”).14 The citizen submissions procedures in these environmental agreements were designed to help
ensure citizen participation in the effective enforcement of environmental laws.15
However, the environmental and citizen submission provisions have been proclaimed as “pure rhetoric.”16 Additionally, 92% of the parties recently surveyed
were dissatisfied with the citizen submission process outcome under NAFTA.17
Although the public has been able to participate in the citizen submission process, serious environmental, health, and access to justice problems are still unresolved in the member countries.18 These serious limitations on how these
processes function prove that reforms are necessary within the free trade agreements. Recent submissions in Guatemala under CAFTA-DR show the threat to
the environment and indigenous peoples’ rights further support the need to reform the citizen submission process.19
The Central American population consists of many indigenous people and the
parties to CAFTA-DR must strive to protect the culture, heritage, and rights of
the region’s people.20 Trade agreements must recognize the rights of the indige13 North American Agreement on Environmental Cooperation (“NAAEC”), Sept. 14, 1993, U.S.Can.-Mex. 32 I.L.M. 1480 (1993), available at http://www.cec.org/Page.asp?PageID=1226&SiteNodeID
=567; CAFTA-DR, Chapter 17 Environment, http://www.caftadr-environment.org/index.htm, also available at http://www.caftadr-environment.org/left_menu/Chapter_17_CAFTA_-_DR.pdf; see also Environmental Cooperation Agreement, http://www.caftadr-environment.org/left_menu/Environmental_
affairs_council.html; see also Travis A. Brooks, Towards Promises Unfulfilled: Applying Sixteen Years
of Trade and Environmental Lessons to the Pending U.S.-Columbia Free Trade, 23 PAC. MCGEORGE
GLOBAL BUS. & DEV. L.J. 339, 341-42 (2011).
14 Lauren A. Hopkins, Protecting Costa Rica’s Osa Peninsula: CAFTA’s Citizen Submission Process
and Beyond, 31 VT. L. REV. 381, 384 (2007).
15 Jonathan Dorn, NAAEC Citizen Submissions Against Mexico: An Analysis of the Effectiveness of a
Participatory Approach to Environmental Law Enforcement, 20 GEO. INT’L ENVTL. L. REV. 129, 129-30
(2007).
16 Lauren A. Hopkins, Protecting Costa Rica’s Osa Peninsula: CAFTA’s Citizen Submission Process
and Beyond, 31 VT. L. REV. 381, 392 (2007); see also Paul Stanton Kibel, Awkward Evolution: Citizen
Enforcement at the North America Environmental Commission, 32 ENV. L. REP. 10769, 10769 (2002).
17 Summary of Responses to the JPAC Questionnaire on Submitters’ Experience with the Citizen
Submission Process under NAAEC Articles 14 and 15, COMMISSION FOR ENVIRONMENTAL COOPERATION
(2011), available at http://www.cec.org/Page.asp?PageID=924&ContentID=25131&AA_SiteLanguage
ID=1.
18 Summary of Responses to the JPAC Questionnaire on Submitters’ Experience with the Citizen
Submission Process under NAAEC Articles 14 and 15, COMMISSION FOR ENVIRONMENTAL COOPERATION
(2011), available at http://www.cec.org/Page.asp?PageID=924&ContentID=25131&AA_SiteLanguage
ID=1.
19 CAALA/10/006 Laguna del Tigre Fonpetrol GT, SECRETERIAT FOR ENVTL. MATTERS, http://www
.saa-sem.org/index.php?option=com_content&view-article&id=78%3Acaala10006-laguna-del-tigrefonpetrol-gt&catid=40%3A2010&Itemid=198&lang=us; CAALA/11/008 (last visited Oct. 3, 2013);
CAALA/11/008 Maya Biosphere Reserve GT, SECRETERIAT FOR ENVTL. MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view=article&id=148%3Acaala11008-reserva-de-la-biosferamaya-gt&catid=46%3A2011&Itemid=203&lang=us (last visited Oct. 3, 2013).
20 Paulette Stenzel, Free Trade and Sustainability Through the Lens of Nicaragua: How CAFTA-DR
Should be Amended to Promote the Triple Bottom Line, 34 WM. & MARY ENVTL. L. & POL’Y REV. 653,
660 (2010).

14

Loyola University Chicago International Law Review

Volume 11, Issue 1

CAFTA-DR’s Citizen Submission Process

nous peoples that are affected by environmental degradation resulting from trade
activities, which can result in the forceful removal of their lands. A balance must
be struck between the three pillars of sustainable development because international trade is necessary to fuel economic growth in the developed world.21 Public engagement of the indigenous people through participation, information,
consultation, and consent are necessary to fulfill the goals of sustainable development and protect their right to property and traditional lands.
Part one of this article will discuss the indigenous people and the special measures recognized to protect their human rights. This will include a discussion of
the origins of indigenous peoples’ human rights, specifically, the right to traditional lands and culture, the right to consultation, and the right to free prior informed consent. This section will emphasize the Inter-American cases on
indigenous lands and the recently adopted U.N. Declaration on the Rights of
Indigenous People. Part two will discuss how globalization and free trade impact
the indigenous peoples, and the benefits and consequences of free trade agreements. Part three will focus on the necessity for public engagement in the
achievement of sustainable development. Further discussing the origins and
evolving concept of sustainable development, the concept of environmental justice as procedural justice, with a focus on the rights to access of information,
public participation, and access to justice. This section will show the need to
implement these social avenues into free trade agreements in order to protect the
human rights of the indigenous people.
Part four will provide the history of free trade agreements, specifically
CAFTA-DR, its predecessor NAFTA, the World Trade Organization and General
Agreement on Tariffs and Trade. It will further discuss the environmental provisions of CAFTA-DR, the environmental side agreement, the commission, and the
citizen submissions process and the strong internal opposition to the ratifying of
this agreement. Part five will discuss the citizen submission process of CAFTADR and NAFTA and how it should incorporate the three pillars of sustainable
development in order to protect the environment and the indigenous people of
Central America. Additionally, it will focus on the benefits and the consequences of the provisions, specific case studies on recent submissions, its impact
on the environment and the indigenous people. Part six will conclude by reiterating the urgent need for free trade agreements, specifically, NAFTA and CAFTADR to come under the umbrella of sustainable development’s three pillars in
order to protect our environment and the human rights of the indigenous peoples.

21

HUNTER

ET AL.,

supra note 10, at 1235.
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II.

The Human Rights of the Indigenous Peoples

Both the American Declaration of the Rights and Duties of Man22 and the
Universal Declaration of Human Rights were adopted in 1948.23 These declarations include many of the same rights that may be considered customary international law.24 Advocacy for indigenous peoples’ rights is recorded as early as
1923, when the Cayuga Nation of the Haudenosaunee Confederacy, traveled to
the League of Nations in Geneva because Canada violated the Haudenosaunee’s
right of self-government.25
In 1957, ILO Convention No. 107 Concerning the Protection and Integration
of Indigenous and Other Tribal and Semi-Tribal Populations in Independent
Countries was adopted as the first ILO multilateral treaty on indigenous rights
after struggling to establish the rights since the 1920’s.26 In 1976, indigenous
leaders from all over the world traveled to Geneva and “began to demand that the
international community hold countries accountable for taking our lands, resources, children, and languages, and for violating rights of self-government and
self-determination.”27 This is when the U.N. Declaration on the Rights of Indigenous Peoples (“Declaration”) was born,28 the beginnings of a draft proposal that
would soon represent the recognition of rights, long overdue.
In 1991, ILO Convention No. 107 was later revised by Convention No. 169 and
entered into force.29 Consultation and participation constitute the cornerstone of
ILO No. 169 that is currently ratified by 20 countries.30 In 2007, the General
Assembly adopted the Declaration, which was one of the greatest developments
in international human rights law.31 The United States finally gave its support in
2010 after New Zealand, Canada, and Australia gave their approval, meaning,
there is “now worldwide acceptance of indigenous peoples and our governments
22 American Declaration of the Rights and Duties of Man, O.A.S. Res. XXX, adopted by the Ninth
International Conference of American States, Bogota, Colombia, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V./II.82 doc. 6 rev. 1 at 17 (1948), http://
www.cidh.oas.org/Basicos/English/Basic2.american%20Declaration.htm; see also HANNUM ET AL.,
supra note 1, at 166 (The American Declaration includes many of the catalogs of civil, political, social,
economic, and cultural rights later found the Universal Declaration of Human Rights).
23 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/60/1 (Sept. 16,
2005) available at http://www.unhcr.org/refworld/docid/3ae6b3712c.html (last visited Nov. 15, 2012)
(On December 10, 1948, the Universal Declaration of Human Rights was adopted by the General Assembly of the United Nations); see also HANNUM ET AL., supra note 1, at 166.
24 See HANNUM ET AL., supra note 1, at 167.
25 WIGGINS, supra note 4.
26 HANNUM ET AL., supra note 1, at 169.
27 WIGGINS, supra note 4.
28 Id.
29 HANNUM ET AL., supra note 1, at 170.
30 International Labour Organization, Indigenous and Tribal Peoples Convention, C169, 27 June
1989, entry into force Sept. 5, 1991, available at http://www.ilo.org/indigenous/Conventions/no169/
lang—en/index.htm (last visited Nov. 14, 2012) (almost all Latin American States (14 of them) have
ratified the Convention).
31 United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, (Sept. 13,
2007); see also HANNUM ET AL., supra note 1, at 168.
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as a permanent part of the world community and the countries where we live.”32
The “Declaration is the first time in human history that indigenous people’s right
to exist has been legally recognized.”33
“For indigenous communities, relations to the land are not merely a matter of
possession and production but a material and spiritual element which they must
fully enjoy, even to preserve their cultural legacy and transmit it to future generations.”34 These fundamental rights to property and traditional lands are based on
the cultural and spiritual ties with the land, and a necessity to survive and pass on
their identity to their future generations. These rights are derivative of all the
other rights and are a fundamental element for sustainable development and survival of the indigenous people.35
A. Inter-American Decisions on Traditional Indigenous Lands
The Inter-American Court of Human Rights has been faced with issues concerning indigenous peoples’ rights on numerous occasions. In 1998, the Commission in the Awas Tingi case “issued a confidential report finding Nicaragua in
violation of the human rights of the indigenous Mayagna Community of Awas
Tingni, because it failed to recognize the traditional land tenure of the community and instead authorized a major logging concession without the community’s
consent.”36 The court held that the general right to property articulated in Article
21 of the American Convention on Human Rights extends to the protection of
traditional indigenous land tenure, even when that land is not authorized by a
deed of title or otherwise specifically recognized by the state.37 The Court stated,
regarding the right to property, that “among indigenous peoples there is a communitarian tradition regarding a communal form of collective property of the
land, in the sense that ownership of the land is not centered on an individual but
rather on the group and its community.”38 The Court further declared that:
Indigenous groups, by the fact of their very existence, have the right to
live freely in their own territory; the close ties of indigenous people with
the land must be recognized and understood as the fundamental basis of
their cultures, their spiritual life, their integrity, and their economic survival. For indigenous communities, relations to the land are not merely a
matter of possession and production but a material and spiritual element
32

WIGGINS, supra note 4.
ROBERT T. COULTER, A POWERFUL AFFIRMATION OF OUR RIGHTS, UNITED NATIONS DECLARATION
ON THE RIGHTS OF THE INDIGENOUS PEOPLES (Indian Law Resource Center, 2011), available at http://
www.ihrfg.org/sites/default/files/Declarations_Booklet_LOWRES%20(2)_0.pdf. (Commentary regarding the U.N. Declaration).
34 Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. H.R. (ser. C) No. 79, ¶
149 (Aug. 31, 2001).
35 See generally id.
36 HANNUM ET AL., supra note 1, at 176-77.
37 Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. H.R. (ser. C) No. 79, ¶143
(Aug. 31, 2001).
38 Id. at 149.
33
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that they must fully enjoy, even to preserve their cultural legacy and
transmit it to future generations.39

In a similar case, the Maya communities of Belize petitioned to the InterAmerican Commission on Human Rights in 2004 because Belize had violated the
American Declaration by failing to adequately protect the traditional Maya lands
when they authorized logging and oil concessions.40 The Maya people depend on
their lands for subsistence, the logging concessions served to damage the natural
environment of the Maya people.41 The state did not secure the territorial rights
of the Maya people, and failed to afford them judicial protection of their rights
and interests.42 In connection with the Awas Tingni case and recognizing the
rights of the indigenous people, the Commission found that:
The state failed to take adequate measures to consult with the Maya people
regarding the logging and oil concessions that could be depleting the resources
within traditional Maya lands.43 Ultimately, the Commission found that the State
of Belize violated the right to property in Article XXIII of the American
Declaration.44
Although, both cases recognized the right to property and consultation, the
Awas Tigni case was based on the rights proclaimed in the American Declaration, and the Maya case was based on customary international law because Belize
was not a party to the American Convention.45 Assertions have been made that
the Universal Declaration on Human Rights constitutes customary international
law and therefore establishes its legally binding character on states.46 In order to
prove a custom, general acceptance of the rule must be shown by (1) State practice, by conduct and (2) by demonstrating that States act in accordance with the
rule from a sense of legal obligation to do so, referred to as opinio juris.47
B. Indigenous Rights Enumerated in the Declaration
In addition to the above Inter-American jurisprudence on the indigenous peoples’ rights, the Declaration further supports the right to traditional lands, right to
consultation, and the right to free, prior, and informed consent. All of the
CAFTA-DR countries are members of the U.N. and are therefore bound by the
39

Id.
HANNUM ET AL., supra note 1, at 180 (referencing Maya Indigenous Communities of the Toledo
District of Belize, Case 12.053, Inter-Am. Comm’n H.R., Report No. 40/04, O.A.S. Doc. OEA/Ser.L/V/
II/122, doc. 5 rev. 1, ¶ 143-44 (2005)).
41 Id.
42 Id.
43 HANNUM ET AL., supra note 1, at 186 (referencing Maya Indigenous Communities of the Toledo
District of Belize, Case 12.053, Inter-Am. Comm’n H.R., Report No. 40/04, O.A.S. Doc. OEA/Ser.L/V/
II/122, doc. 5 rev. 1, ¶ 144 (2005)).
44 Id.
45 Dinah Shelton, International Human Rights Course at the George Washington University Law
School, (Sept. 20, 2011).
46 HANNUM ET AL. supra note 1, at 157.
47 HUNTER ET AL., supra note 10, at 315 (citing International Court of Justice Decision, The Scotia,
14 Wall. 170, 187 (1876) quoted in The Paquete Haban, 175 U.S. 677 (1900)).
40
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General Assembly’s adoption of the Declaration.48 The annex to the Declaration
recognizes that indigenous people have suffered historic injustices through dispossession of their lands and resources, which prevents them from developing
according to their own needs and interests.49 The annex additionally emphasizes
that “control by indigenous peoples over developments affecting them and their
lands, territories and resources will enable them to maintain and strengthen their
institutions, cultures and traditions, and to promote their development.”50
Article 26 directly supports the right to the lands, territories, and resources,
which indigenous peoples have traditionally owned, occupied or otherwise used
or acquired.51 This right includes the rights to own, use, develop, and control the
lands by reason of traditional ownership.52 Article 8(2)(b) provides for redress if
action is taken dispossessing them of their lands.53 Article 10 provides that the
indigenous peoples shall not be forcibly removed from their lands or territories or
relocated without the free, prior, and informed consent.54 Article 25 recognizes
the right to their spiritual relationship with their traditional lands.55 Article 31
acknowledges the rights to maintain, control, protect, and develop their cultural
heritage, traditional knowledge, and traditional cultural expressions.56
The Declaration enumerates the right of consultation under various circumstances. Article 15(2) outlines that States must take effective measures in consultation and cooperation with the indigenous people.57 Under Article 32, the
Declaration merges the right to use of their land with the right to consultation. It
states:
1. Indigenous people have the right to determine and develop priorities
and strategies for the development or use of their lands, territories, and
other resources. 2. States shall consult and cooperate in good faith with
the indigenous people concerned through their own representative institutions, to obtain their free and informed consent prior to the approval of
any project affecting their lands, territories, and other resources, particu48 Member States of the United Nations, UNITED NATIONS, http://www.un.org/en/members/index.shtml#g (last visited Jan. 6, 2013).
49

United Nations Declaration on the Rights of Indigenous Peoples, supra note 31, at Pmbl.

50

Id.

51

Id. at art. 26.

52

Id. (“States shall give legal recognition and protection to these lands, territories and resources.
Such recognition shall be conducted with due respect to the customs, traditions and land tenure systems
of the indigenous peoples concerned.”).
53 Id. at art. 8(2)(b) (“States shall provide effective mechanisms for prevention of, and redress for:
Any action which has the aim or effect of dispossessing them of their lands, territories or resources”).
54

Id. at art. 10.

55

Id. at art. 25 (“Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands.”).
56

Id. at art. 31.

57

United Nations Declaration on the Rights of Indigenous Peoples, supra note 31, at art. 15(2)
(“States shall take effective measures, in consultation and cooperation with the indigenous peoples
concerned. . .”).
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larly in connection with the development, utilization or exploitation of
mineral, water or other resources.58

Article 19 ties in the right of consultation with the long standing right amongst
the indigenous peoples—the right to free, prior, and informed consent
(“FPIC”).59 Under Article 10, FPIC is required when indigenous peoples are
removed from their lands; no relocation is allowed without it.60 Under Article
11, the indigenous people have the right to “maintain, protect and develop the
past, present, and future manifestations of their cultures. . .with respect to their
cultural, intellectual, religious and spiritual property taken without their free,
prior and informed consent or in violation of their laws, traditions and customs.”61 As stated above, Article 32 merges the right to consultation with the
right to receive free prior informed consent before any project is authorized on
their land.62
The right to [FPIC] refers to two things: 1) the right of indigenous people
to forbid, control, or authorize activities that are on their lands, territories
or other resources, and 2) the right of indigenous people to forbid, control
or authorize activities not on their lands, that may substantially affect
their lands, territories, resources or human rights.63

Consent can only be free, if it is “given without coercion, duress, fraud, bribery, or any threat of external manipulation.”64 Consent is considered prior when
it is “given before any planning for the proposed activity has been completed,
and before implementing each stage in the decision-making process.”65 Informed
consent occurs when all relevant information related to proposed activities have
been provided to the affected indigenous people in appropriate languages and
formats.66 This information included indigenous rights under domestic and international law, the possible consequences and alternatives of the proposed
activities.67
Informed consent recognizes the principle of access to information. In order
for consent to be informed, the indigenous people must have access to the information concerning the impacts of proposed projects developing on their lands.68
The right of indigenous communities to be fully informed requires fully and accurately informing of the nature and consequences of the process, provided with
58
59
60
61
62
63
64
65
66
67
68
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Id. at art. 32.
Id. at art. 19.
Id. at art. 10.
Id. at art. 11.
Id. at art. 32.
COULTER, supra note 6.
Id.
Id.
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HANNUM ET AL., supra note 1, at 185.
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an effective opportunity to participate individually or as collectives.69 The rule
of free, prior, informed consent needs to be implemented, especially in free trade
agreements.70 These mechanisms must be strengthened in order to protect the
indigenous people and promote sustainable development.71
Ensuring these rights is especially important because development and other
activities can permanently remove resources, make land inhabitable, and effectively destroy indigenous communities that have rightful claims to own the land
and resources.72 The annex to the Declaration encourages states “to comply with
and effectively implement all their obligations as they apply to indigenous peoples under international instruments, in particular those related to human rights,
in consultation and cooperation with the peoples concerned.”73 The U.N. has
already recognized that human rights are universal, interdependent, and interrelated, and therefore are inevitably a part of the regime of free trade agreements.74
Therefore, the member states of free trade agreements, such as NAFTA and
CAFTA-DR, need to prioritize these inherent human rights of the indigenous
people by strengthening the compliance mechanisms incorporated in the
agreements.
These indigenous rights have been established by declarations, conventions,
Inter-American Court decisions, and have been discussed by scholars for decades. The jurisprudence of the Inter-American human rights system, the provisions of its governing instruments, including the American Declaration, is
consistent with the developments in the field of International Human Rights
Law.75 Special measures for the protection of the indigenous peoples’ rights are
recognized in multiple places, including the Inter-American Court of Human
Rights, the U.N., the ILO Convention 169, treaties, customary International Law,
and other relevant sources of International Law.76 The American Declaration
mimics the same rights expressed in the U.N. Declaration of Human Rights,
which may be considered customary International Law.77 The Inter-American
Court of Human Rights stated that:
[b]y means of an authoritative interpretation, the member states of the
Organization have signaled their agreement that the Declaration contains
and defines the fundamental human rights referred to in the OAS Char69

Id.
See COULTER, supra note 6.
71 Id.
72 Id.
73 United Nations Declaration on the Rights of Indigenous Peoples, supra note 31, at Pmbl.
74 World Conference on Human Rights, Vienna Declaration and Action Programme, A/CONF 157/
24, Article 5, (June 25, 1993) available at http://www.ohchr.org/en/professionalinterest/pages/vienna
.aspx; see also UNICEF, Dalee Sambo Dorough, State of the World’s Indigenous’ Peoples, Chapter 6:
Human Rights, 193, available at http://www.un.org/esa/socdev/unpfii/documents/SOWIP_chapter6.pdf.
75 HANNUM ET. AL., supra note 1, at 182 (referencing Maya Indigenous Communities of the Toledo
District of Belize, Case 12.053, Inter-Am. Comm’n H.R., Report No., 40/04, O.A.S. Doc. OEA/Ser.L/V/
II/122, doc. 5 rev. 1 (2005)).
76 Id. at 181,182.
77 Id. at 167.
70
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ter. . .For the member states of the Organization, the Declaration is the
text that defines the human rights referred to in the Charter.78

This further proves the need to recognize the human rights of indigenous people under CAFTA-DR, NAFTA, and all other free trade agreements, especially
the right to their traditional lands, the right to full and effective consultation, and
the right to free, prior, informed consent. “All human rights are universal, indivisible, interdependent and interrelated. The international community must treat
human rights globally in a fair and equal manner, on the same footing, and with
the same emphasis.”79 In the event of a clash between Trade Law and human
rights, human rights trump free trade; the two must be consistent with each
other.80
III. Public Engagement, Sustainable Development, and Procedural
Justice in Free Trade Agreements
In addition to the above rights, public engagement and participation in decision-making is a staple under the doctrine of human rights and proves necessary
to the fulfillment of sustainable development and environmental justice. Article
21 of the Universal Declaration of Human Rights affirms the right of everyone to
take part in the governance of his or her country.81 The American Declaration of
Rights and Duties of Man (Article 20),82 the African Charter (Article 13),83 and
the International Covenant on Civil and Political Rights provide that citizens
have the right, without unreasonable restriction, “to take part in the conduct of
public affairs, directly or through freely chosen representatives.”84 Furthermore,
the U.N. Declaration on the Rights of Indigenous Peoples continues to emphasize
the right to public participation, in Articles 585, Article 1886, and Article 27.87
78 Id. (citing Vienna Declaration of the Rights and Duties of Man art. 64, American Convention on
Human Rights, ¶ 43, 45 (1989)).
79 Vienna Declaration and Programme of Action, U.N. Doc. A/CONF.157/24 (Jun. 25, 1993).
80 See HANNUM ET. AL., supra note 1, at 456.
81 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III), at art.
21 (Dec. 10, 1948).
82 American Declaration of the Rights and Duties of Man, O.A.S. Res. XXX, adopted by the Ninth
International Conference of American States, Bogota, Colom., reprinted in Basic Documents Pertaining
to Human Rights in the Inter-American System, OEA/Ser.L.V./II.82 doc. 6 rev. 1, at 17 (Dec. 10, 1948)
(“Every person having legal capacity is entitled to participate in the government of his country, directly
or through his representatives, and to take part in popular elections, which shall be by secret ballot, and
shall be honest, periodic and free.”).
83 African Charter on Human and People’s Rights, OAU Doc. CAB/LEG/67/3, at art. 13 (Dec. 21,
1996) (“Every citizen shall have the right to participate freely in the government of his country, either
directly or through freely chosen representatives in accordance with the provisions of the law.”).
84 Int’l Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. Doc. A/6316, at art. 25
(Dec. 16, 1966) (entered into force Mar. 23, 1976).
85 Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc. A/RES/61/295, at
art. 25 (Sept. 13, 2007).
86 Id. at art. 18.
87 Id. at art. 27.
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The principles of environmental justice insist on the right of people to participate as equal partners at every level of the decision-making. Environmental justice has been described as procedural justice, which is defined as “. . .the right to
treatment as an equal. That is, it is the right, not to an equal distribution of some
good or opportunity, but to equal concern and respect in the political decision
about how these goods and opportunities are to be distributed.”88 Aristotle referred to procedural justice as a status in which individuals have an “. . .equal
share in ruling and being ruled.”89 Procedural justice requires focus on the fairness of the decision-making process, rather than on its outcome.90
Fairness requires allowing the communities affected to participate in the decision-making process. The Executive Order on environmental justice makes ensuring greater public participation and access to information for minority and
low-income populations a main priority.91 Environmental justice demands public
policy to be based on “mutual respect and justice for all people, which is free
from bias or discrimination, affirms the fundamental right to self-determination,
and insists on the right to participate as equal partners at every level of decisionmaking.”92 It is commonly observed that the environmental decision-making
process “favors those with resources and political power over people of color and
low-income communities.”93 Disadvantaged groups need to have greater access
to information and legal and technical resources to ensure equal access to decision-makers and the decision-making process.94
In order for the public to fully participate in the decision-making process, they
must first have the appropriate access to information.95 The people that are going
to be affected need all of the information surrounding the potential project, the
data collected, and the impact assessments in order to be fully informed. A significant amount of pollution, contamination, natural resource deterioration, and
loss of land continues to occur long after a project is complete. This environmental damage is irreversible, which demonstrates the importance of acquiring
the information prior to decision-making to ensure informed choices are made.96
A. The Concept and Achievement of Sustainable Development
The 1972 Stockholm Conference on the Human Environment (“Stockholm
Conference”) provided the opportunity to create the “right to a safe and healthy
environment,” however, there was insufficient support for this text and instead
88 CLIFFORD RECHTSCHAFFEN ET AL., ENVIRONMENTAL JUSTICE: LAW, POLICY, AND REGULATION 9,
(North Carolina Academic Press, 2d ed. 2009).
89 Id.
90 Id.
91 Exec. Order No. 12,898, 3 C.F.R. 32 (1994); RECHTSCHAFFEN, supra note 88.
92 RECHTSCHAFFEN, supra note 88.
93 Id. at 10.
94 Id.
95 ANTON & SHELTON, supra note 2, at 357.
96 Id.
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the current ambiguous language in Principle 197 was agreed upon.98 The Stockholm Conference started to develop the concept of sustainable development.99
After the Stockholm Conference, environmental scholars and activists began to
identify the links between environmental protection and human rights, focusing
on the procedural human rights.100 These rights include access to information,
public participation, and access to justice and remedies in the event of environmental harm.101
The concept of sustainable development came to the forefront of environmental matters at the United Nations Conference on Environment and Development
meeting at Rio de Janeiro in 1992 (“Rio Declaration”).102 The nations participating in the Rio Declaration formally accepted “sustainable development as the
goal of a modern economy.”103 Sustainable development has been described as
incorporating three components: environmental protection, economic development and social development.104
The concept of sustainable development is woven throughout the Rio Declaration principles. For example, Principle 1 starts off the declaration by stating,
“human beings are at the centre of concerns for sustainable development and are
entitled to a healthy and productive life in harmony with nature.”105 Principles 4
and 5 recognize that environmental protection and eradicating poverty are an
“indispensable requirement and integral part of achieving sustainable development.”106 Principle 12 affirms the aspirational goal of states cooperating “to promote a supportive and open international economic system that would lead to
economic growth and sustainable development in all countries.”107 Further, Principle 22 specifically recognizes that “indigenous people and their communities
and other local communities play a vital role in environmental management and
development because of their knowledge and traditional practices. States should
recognize and duly support their identity, culture and interests, and enable their
effective participation in the achievement of sustainable development.”108
97 United Nations Conference on the Human Environment, Stockholm, Swed., June 5-16, 1972, Declaration of the United Nations Conference on the Human Environment, U.N. Doc. A/CONF.48/14/Rev.
1, at princ. 1 (1973) [hereinafter Stockholm Declaration] (“Human beings are at the centre of concerns
for sustainable development. They are entitled to a healthy and productive life in harmony with nature.”).
98

ANTON & SHELTON, supra note 2, at 356.

99

Stockholm Declaration, supra note 97, at princ. 2.

100

ANTON & SHELTON, supra note 2, at 356.

101

Id.

102

United Nations Conference on Environment and Development, Rio de Janiero, Braz., June 3-14,
1992, Rio Declaration on Environment and Development, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I),
Annex 1, at princ. 10 (Aug. 12, 1992) [hereinafter Rio Declaration].
103

HUNTER

104

Id.

105

Rio Declaration, supra note 102, at princ. 1.

106

Id. at princ. 4, 5.

107

Id. at princ. 12.

108

Id. at princ. 22.
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Rio highlighted the model of public participation; Principle 10 of the Rio Declaration specifically states that, “environmental issues are best handled with the
participation of all concerned citizens, at the relevant level.”109 The Rio Declaration not only refers to public participation in Principle 10 but also refers to it
within different groups, such as women (Principle 20), youths (Principle 21), and
indigenous people and local communities (Principle 22).110 The Agenda 21 plan
of action,111 which was adopted at the Rio Conference, fully emphasized the
importance of public participation in the achievement of sustainable development.112 As stated above, the United Nations General Assembly reiterated this
principle and stressed that public participation is essential for the realization of
sustainable development.113 The preamble to Section III of Agenda 21 states:
One of the fundamental prerequisites for the achievement of sustainable
development is broad public participation in decision-making. Furthermore, in the more specific context of environment and development, the
need for new forms of participation has emerged. This includes the need
of individuals, groups, and organizations to participate in environmental
impact assessment procedures and to know about and participate in decisions, particularly those that potentially affect the communities in which
they live and work. Individuals, groups, and organizations should have
access to information relevant to the environment and development held
by national authorities, including information on products and activities
that have or are likely to have a significant impact on the environment,
and information on environmental protection measures.114

Public participation and sustainable development continued to be in the spotlight
shortly after the Rio Conference. In 1997, the Inter-American Development Bank
(“IDB”) conducted a forum regarding the indigenous people and sustainable de109

Id. at princ. 10.

110

ANTON & SHELTON, supra note 2, at 381; Rio Declaration, supra note 102, at princ. 20-22 (“Women have a vital role in environmental management and development. Their full participation is therefore essential to achieve sustainable development”; “The creativity, ideals and courage of the youth of the
world should be mobilized to forge a global partnership in order to achieve sustainable development and
ensure a better future for all”; “Indigenous people and their communities and other local communities
have a vital role in environmental management and development because of their knowledge and traditional practices. States should recognize and duly support their identity, culture and interests and enable
their effective participation in the achievement of sustainable development.”)
111 United Nations Conference on Environment and Development, Rio de Janeiro, Braz., June 3-14,
1992, Agenda 21, http://sustainabledevelopment.un.org/content/documents/Agenda21.pdf; DAVID
HUNTER, ET AL., supra note 10, at 195 (“a comprehensive and detailed blueprint for the future implementation of sustainable development, with over 40 chapters and over 800 pages. The intent was to launch a
“global partnership for sustainable development.”).
112

ANTON & SHELTON, supra note 2, at 381.

113

Dinah Shelton, Human Rights and the Environment: What Specific Environmental Rights Have
Been Recognized?*, 35 DENV. J. INT’L L. & POL’Y 129, 170 (2006) (“Revised draft, presented at the
Conference on the Human Right to a Safe and Healthful Environment and the Responsibility Under
International Law of Operators of Nuclear Facilities, Salzburg, Oct. 20-23, 2005”).
114

Agenda 21, supra note 111, at Agenda 21, Sec. III, 23.2.
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velopment.115 This forum recognized the importance of the indigenous people
for sustainable management and discussed the participation of the Indigenous
People in the decision-making process as a right that assists the sustainability of
indigenous people.116 The IDB recognized their unique role:
Despite their difficult natural environments indigenous peoples have
managed to sustain an existence in ecologically fragile areas with low
population carrying capacity. Many of these peoples have an intricate
knowledge of their environments and the different plant and animal species, and have developed sophisticated technologies for the sustainable
management of these resources.117
The IDB also identified the right to free and prior informed consent for the
achievement of sustainable development.118 Sustainable development was further discussed in the First Summit of the Americas,119 where the Heads of State
and Government recognized that in order to achieve sustainable development
they had to make a commitment to assure a balance between economic development, social development and environmental protection.120 The States pledged
to preserve and strengthen the community of democracies of the Americas [. . .],
promote prosperity through economic integration and free trade [. . .], and guarantee sustainable development and conserve our natural environment for future
generations.121 In regards to sustainable development, the States acknowledged
that “[s]ocial progress and economic prosperity can be sustained only if our people live in a healthy environment and our ecosystems and natural resources are
managed carefully and responsibly [and] assure public engagement and
commitment.”122
115 Anne Deruyttere, Indigenous People and Sustainable Development: The Role of the Inter-American Development Bank, IDB FORUM (Apr. 8, 1997), http://www.iadb.org/intal/intalcdi/PE/2010/07172en
.pdf.
116 Id. at 11-12.
117 Id. at 4.
118 Operation Policy on Indigenous People and Strategy for Indigenous Development, INTER-AMERICAN DEV. BANK: SECTOR STRATEGY AND POLICY PAPER SERIES 34 (July 2006), http://idbdocs.iadb.org/
wsdocs/getdocument.aspx?docnum=35773490 (“Promote the institutionalization of the information,
timely diffusion, consultation, good-faith negotiation and participation mechanisms and processes for
indigenous peoples within each country’s government structure, with a view to fulfilling the commitments made both nationally and internationally regarding consultation with and the participation of indigenous peoples in the issues, activities, and decisions that affect them. Such mechanisms and processes
must take into account the general principle of the free informed and prior consent of indigenous peoples
as a way to exercise their rights and ‘decide their own priorities for the process of development as it
affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise
use, and to exercise control, to the extent possible, over their own economic, social and cultural
development.’”).
119 Declaration of Miami: First Summit of the Americas, Plan of Action, 34 I.L.M. 808 (1994), available at http://www.summit-americas.org/i_summit/i_summit_poa_en.pdf.
120 Trade and Sustainable Development, DEPARTMENT OF SUSTAINABLE DEVELOPMENT, http://www
.oas.org/dsd/EnvironmentLaw/DEFAULTTRADEANDSUSTDEV.htm (last visited Dec. 28, 2012).
121 Declaration of Miami: First Summit of the Americas, Plan of Action, supra note 119.
122 Declaration of Miami: First Summit of the Americas, Declaration of Principles, 34 I.LM. 808
(1994), available at http://www.summit-americas.org/i_summit/i_summit_dec_en.pdf.
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At the Summit of the Americas on Sustainable Development participating
States signed the Declaration of Santa Cruz de la Sierra, which states that
“[s]ocial progress and economic prosperity can be sustained only if we live in a
healthy environment and our ecosystems and natural resources are managed carefully and responsibly.”123 The Declaration recognizes that environmental considerations are essential for sustainable development by stating:
Planning and decision-making for sustainable development require understanding and integrating environmental consideration, as well as social
and economic factors. We will assess the environmental impact of our
policies, strategies, programs, and projects nationally and in the framework of international agreements to ensure that adverse environmental
effects are identified, prevented, minimized, or mitigated, as
appropriate.124

Additionally the Declaration focused on public participation, stating that:
We will promote increased opportunities for the expression of ideas and
the exchange of information and traditional knowledge on sustainable development between groups, organizations, businesses, and individuals, including indigenous people, as well as for their effective participation in
the formulation, adoption, and execution of decisions that affect their
lives.125

Further recognizing the importance of sustainable development, the General Secretariat of the Organization of American States, created the Department of Sustainable Development (“DSD”) and began efforts to enhance environmental
management capacity in the context of trade, by supporting member States
through different capacity building processes.126 The Organization of American
States (“OAS”) initiatives in the area of trade and environment include the creation of the First and Second Evaluation Reports Monitoring the CAFTA-DR Environmental Cooperation Agreement.127
In 1998, the UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (“Aarhus Convention”) was adopted in Aarhus, Denmark.128 The Aarhus Convention
“links environmental protection and human rights, acknowledges that we owe an
123

Declaration of Miami: First Summit of the Americas, supra note 122.

124

Declaration of Santa Cruz de la Sierra: Second Summit of the Americas, Declaration of Santa
Cruz de la Sierra, Bolivia, Dec. 7-8, 1996, at sec. c, available at http://www.summit-americas.org/sum
mit_sd/summit_sd_dec_en.pdf [hereinafter Santa Cruz Summit].
125

Id. at sec. d.

126

Trade and Sustainable Development, supra note 118.

127

Monitoring Progress of the Environmental Cooperation Agenda in the CAFTA-DR Countries,
DEP’T OF SUSTAINABLE DEV., http://www.oas.org/dsd/EnvironmentLaw/CAFTA-DR/DefaultCLP.htm
(last visited Dec. 2010).
128

DAVID HUNTER,
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obligation to future generations, and establishes that sustainable development can
be achieved only through the involvement of all stakeholders.”129
The Aarhus Convention is creating a new process for “public participation in
the negotiation and implementation of international agreements, including extending public access to its compliance mechanism.”130 Although it is a regional
agreement, it has global significance for public participation in environmental
issues, an important development of Principle 10 of the Rio Declaration.131 The
Aarhus Convention established minimum standards for national level decisionmaking, which are described as the three pillars of “environmental democracy”132 and include the following: 1) public participation in environmental decision-making; 2) right to access information;133 and 3) equal access to justice.134
“As of April 2, 2013, there were 46 Parties to the Aarhus Convention.”135
The OAS made a monumental move by creating the Inter-American Strategy
for the Promotion of Public Participation in Decision-Making for Sustainable Development, which implements Principle 10 of the Rio Convention and references
the Aarhus Convention.136 The Global Environmental Facility/United Nations
Environment Program, U.S. Agency for International Development, United Nations Educational, Scientific, and Cultural Organization, and the OAS supported
this program.137 The program was intended to assist OAS member countries in
129 Introduction from UNECE: UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, http://www
.unece.org/env/pp/introduction.html (last visited Jan. 3, 2013); See also What is the Aarhus Convention?,
EUROPEAN COMMISSION, http://ec.europa.eu/environment/aarhus/ (showing that the date the Convention
was put into force was Oct. 30, 2001).
130

DAVID HUNTER,

ET AL.,

supra note 10, at 438.

131

The Regional Environmental Center, The transposition of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (The
Århus Convention) with the legislation of Kosovo, March 2006, available at http://kos.rec.org/english/
pdf/ReportEng.pdf
132 United Nations, Economic Commission for Europe, The Aarhus Convention: An Implementation
Guide, (2000), http://www.unece.org/fileadmin/DAM/env/pp/implementation%20guide/english/part1
.pdf.
133 Id. at 17; see also Access to Information, UNECE: United Nations Economic Commission for
Europe, http://www.unece.org/env/pp/contentai.html (“The information pillar covers both the ‘passive’ or
reactive aspect of access to information, i.e. the obligation on public authorities to respond to public
requests for information, and the ‘active’ aspect dealing with other obligations relating to providing
environmental information, such as collection, updating, public dissemination and so on.”).
134 United Nations, Economic Commission for Europe, The Aarhus Convention: An Implementation
Guide, supra note 132, at 17; see also Access to Justice, UNECE: United Nations Economic Commission
for Europe, http://www.unece.org/env/pp/contentaj.html (“aims to provide access to justice in three contexts: review procedures with respect to information requests review procedures with respect to specific
(project-type) decisions which are subject to public participation requirements, and challenges to
breaches of environmental law in general.”).
135 Status of Ratification, UNECE: UNITED NATIONS ECONOMIC COMMISSION
www.unece.org/env/pp/ratification.html.
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INTER-AMERICAN STRATEGY FOR THE PROMOTION OF PUBLIC PARTICIPATION IN DECISION-MAKING
SUSTAINABLE DEVELOPMENT 2 (Organization of American States, 2001), available at http://www.oas
.org/dsd/PDF_files/ispenglish.pdf; see also DAVID HUNTER, ET AL., supra note 10, at 438.
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implementing the recommendations and using the format of Aarhus to open the
modes of communication between government and civil society.138
Negotiations on a regional instrument to harmonize the interpretation and implementation of Principle 10 were to take place at the recent Rio+20 Conference,
to be modeled after the Aarhus Convention.139 The OAS was looking for commitments from the Latin American countries to fully implement public participation into their domestic laws.140 The OAS emphasized how public participation
is necessary “for the greater involvement of all sectors of society in decisionmaking on sustainable development.141 They based their reasoning on the right
of those who may be affected to have a say in determining their environment’s
future.142 Legitimacy of the decision-making process depends on the participation “the governed must have and perceive that they have a voice in the governance through representation, deliberation, or some other form of action.”143
The many examples of sustainable development being prioritized in our international governance proves the importance and necessity of implementing the
three pillars in order to preserve our plant for present and future generations.
Although the free trade agreements fuel economic growth, they need to include
avenues for public participation in environmental decisions, access to information, and access to justice, because otherwise the growth of trade will not occur
sustainably.
To achieve sustainable development within trade agreements, the voices of the
people being affected must be heard in order to understand what the communities
need to continue surviving. The indigenous communities need to be allowed to
publicly participate in order to understand how development will affect their environment, their health, their community, and their economy. There needs to be
a perfect balance amongst the three objectives of sustainable development. The
indigenous people need a clean environment and access to their natural resources,
access to environmental information, and the ability to publicly participate in the
process, and therefore have access to justice for the protection of their human
rights.
IV. Free Trade Impacts on the Environment and the Indigenous People
of Central America
Minority communities, such as the indigenous people’s communities, can be
said to have access to limited resources and political power, and therefore, little
138

Id. at 14.
OAS Dialogue Discusses Possibility of Aarhus Convention for the Americas, INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT, http://larc.iisd.org/news/oas-dialogue-discusses-possibility-ofaarhus-convention-for-the-americas/ (last visited Nov. 15, 2012).
140 Id.
141 INTER-AMERICAN STRATEGY FOR THE PROMOTION OF PUBLIC PARTICIPATION IN DECISION-MAKING
FOR SUSTAINABLE DEVELOPMENT 2 (Organization of American States, 2001), pg. X, available at http://
www.oas.org/dsd/PDF_files/ispenglish.pdf.
142 ANTON & SHELTON, supra note 2, at 381.
143 Id.
139
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influence on the decision-making processes. Typically, there is “unequal bargaining power” between indigenous people and states, which requires particular
care in ensuring full and fair compliance with each element of free and prior
informed consent in each phase of the planning, development, implementation of
development, and other activities affecting indigenous lands.144 With the spread
of globalization, the indigenous people have become more threatened by increased development.145 Globalization can be described as “the process by
which, over the last two decades, the world has become highly interconnected
economically and culturally at a faster pace than any time since 1914.”146
Globalization spreads market-based systems over the globe, expands information
and communication, and increases international trade.147
The rising presence of the World Trade Organization (“WTO”) brings concerns about how a more liberalized economy might impact human rights.148 Arguments are made for and against globalization. Proponents of globalization say
these trade agreements bring “higher levels of trade, prosperity, and lift millions
of people out of poverty.”149 Economic growth alleviates poverty and maximizes
wealth, which allows countries to have the funds needed to protect the environment and the human rights of its peoples.150 It is important for developing countries to grow economically and create the resources needed to preserve and
protect of the environment, fight poverty and disease, and incorporate avenues
for environmental justice.151
However, globalization can also deplete natural resources, displace communities, degrade the environment, and threaten the survival of indigenous peoples.152
Some people perceive globalization as an assault on their “local and national
values, their sense of identity and traditional ways of life, and absorption into a
larger global system dominated by impersonal economic forces and institutions
144
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146 Coll, supra note 8, at 467.
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they do not trust and over which they have little control.”153 They maintain that
free trade erases individual and communal identities rooted in their cultural values and subsistence living replacing them with the U.S. capitalistic version of
consumerism, making this situation one of the most disturbing aspects of globalization.154 Indigenous people are a unique culture and “do not necessarily reap
the benefits” of development in technology associated with globalization.155
Some critics argue that “free trade” only benefits multinational corporations
and local leaders, while it harms a large number of people and their economic,
social, cultural, and environmental rights.156 Opponents of free trade argue that
free trade threatens the environment, while some proponents of free trade assert
that environmental protection threatens free trade.157 Many environmentalists
view trade liberalization as causing higher consumption of our natural resources
and increased pollution due to the increased production of goods and services.158
At the same time, globalization has brought a wave of economic growth, reducing poverty for millions of people in countries such as China, India, and Vietnam.159 Trade facilitates the transfer of technology, which improves efficiency,
innovation, and can reduce negative impacts on the environment.160 Additionally, it creates a higher level of “global consciousness,” which brings attention to
the world’s poor communities, environmental degradation, and “exploitation of
the earth’s resources beyond the point of social and environmental sustainability.”161 Free trade can enhance the exchange of democratic ideas on environmentalism, which can help facilitate further protection of the
environment.162 However, some still say that the gap between the rich and the
poor is widening and that human rights are being denied to hundreds of millions
153
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of people.163 Incorporating the principle of sustainable development into free
trade agreements will play an integral role in protecting the environment and
human rights of the indigenous peoples.
V. History of Free Trade and the North and Central American Free
Trade Agreements
Economic expansion is an effect of free trade agreements164 and is one of the
three pillars of sustainable development.165 Evidently, eliminating tariffs and
trade barriers, and boosting the profits of emerging economies, are accomplishing
this pillar.166 When countries become more prosperous, standards of living are
raised, and this increases energy consumption and the need for raw materials.167
Free trade is necessary for innovation because it opens borders and ideas and
information are exchanged. Competition is the best incentive to innovate; the
challenge of producing similar products and services motivates businesses to develop new technologies and better methods of production.168
A. WTO and GATT
After World War II, there was a strong desire to get rid of protectionist trade
policies so that western-based multinational corporations could penetrate and
open foreign markets, and expand their global reach.169 Global financial and
trade reforms were implemented which lead to the creation of the International
Monetary Fund, the International Bank for Reconstruction (“the World Bank”),
and the General Agreement on Tariffs and Trade (“GATT”).170 The GATT, a
163 HANNUM ET AL., supra note 1, at 455 (“According to the U.N. Human Development Report, in
1960 the income gap between the first of the world’s people living in the poorest countries and the fifth
living in the richest countries was 30 to 1. . . In 2005 the gap widened to 50 to 1.”); HUNTER ET AL.,
supra note 10, at 1238.
164
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free trade regime, was created to eliminate trade barriers and protectionist
policies.171
The GATT was established during the United Nations Conference on Trade
and operated between 1948 and 1994, prior to the creation of the WTO in
1995.172 The underlying diplomatic objective of the GATT was to enhance international security and foster political ties.173 In addition, the GATT focused “reciprocal and mutually advantageous arrangements directed to the substantial
reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international commerce.”174
As a result of a series of trade negotiations between the 125 countries that
participated in the “Uruguay Round” in December 1993, the WTO became the
legal and institutional framework for the multilateral trading system.175 It is the
only “international organization dealing with global rules of trade between nations. Its main function is to ensure that trade flows as smoothly, predictably,
and freely as possible.”176 The WTO was established by the Marrakesh Agreement and consists inter alia of the GATT 1994, the Uruguay Round Protocol to
the GATT 1947, and various separate Uruguay Round Agreements, such as the
sanitary and phytosanitary measures and the technical barriers to trade.177 The
revised GATT now serves as the principal agreement on trade in goods.178
The Preamble to the Marrakesh Agreement recognizes that the promotion of
trade and economic growth should adhere to the principle of sustainable development by seeking to preserve and protect the environment and improve living
standards for all people.179 “The objective of trade system is not free trade as
such, but rather ensuring full employment, optimal use of the world’s resources,
and sustainable development.”180 In an effort to expand trade by eliminating
barriers, free trade agreements began to flourish as part of the process of
globalization.181
171
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This expansion of trade caused the Americas to discuss a free trade agreement
that would eliminate barriers across all the countries of the Americas.182 Former
U.S. President Ronald Reagan pictured a free trade agreement that stretched from
“Alaska to Tierra del Fuego,” but the first to “formally broach the idea” was
former U.S. President Bill Clinton at the First Summit of the Americas.183 A
Free Trade Agreement of the Americas (“FTAA”) has been in negotiations for
over a decade.184 Throughout this negotiation process, two smaller regional free
trade agreements were developed: NAFTA and CAFTA-DR.185 The purpose of
these agreements is to eliminate tariffs and other trade barriers among the parties
by opening the markets of the signatory countries.186 “NAFTA served as the
model for CAFTA-DR,” and both are viewed as steps toward a future FTAA.187
Therefore, in order to discuss CAFTA-DR, we must have a thorough understanding of how NAFTA developed and the main provisions that were created.
B. NAFTA
Although main goals of Free Trade Agreement (“FTA”) are economic in nature, NAFTA negotiations prompted what may be the “first major public debate
on the relationship of trade to environmental issues.”188 Environmentalists were
concerned that free trade would weaken environmental protection and lead to a
“race to the bottom” in environmental standards.189 The U.S. environmental
community recognized that Mexico’s environmental enforcement was weak and
their laws were more permissive.190 There was fear that U.S. and Canadian industries would relocate to Mexico, creating a “pollution haven” in a country that
would be the easiest to pollute and where they could get away with it.191
NAFTA became a key campaign issue for the 1992 presidential election but
negotiations stalled because it became clear that NAFTA would not pass “without support from some elements of the environmental community.”192 “[Bill]
Clinton, once elected, refused to sign legislation implementing NAFTA without
[a] supplemental environmental ‘side agreement. . .’”193 Therefore, the North
American Agreement for Environmental Cooperation (“NAAEC”) surfaced as
182
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the environmental side agreement created to complement NAFTA.194 It was designed to “counteract the potential adverse environmental effects of liberalized
trade.”195 The preamble of the NAAEC affirms that the parties recognize “the
importance of the conservation, protection and enhancement of the environment”
and “the interrelationships of their environments.”196 Additionally, the parties
are obligated to “ensure that its laws and regulations provide for high levels of
environmental protection.”197
One of the main purposes of the NAAEC is to “promote transparency and
public participation in the development of environmental laws, regulations, and
policies.”198 This agreement is seen as a highly sophisticated institutional mechanism targeting environmental problems related to globalization and the liberalization of trade.199 The parties to the NAAEC created an international
organization, the Commission for Environmental Cooperation of North America
(“CEC”), with the objective to “facilitate cooperation and public participation
and foster conservation, protection, and enhancement of the North American
environment.”200
One of the NAAEC’s most visible features has been the citizens’ submissions
process, entitled Submission for Enforcement Matters, which is provided for in
Articles 14 and 15. This process allows any person or non-governmental organization to “bring the facts to light” by filling out a petition with the Secretariat of
the CEC concerning an NAAEC party’s failure to enforce environmental laws.201
The Submission for Enforcement Matters process has been controversial since
its inception. Environmental groups have stated that the citizen submission provisions under the process are “pure rhetoric.”202 At the same time, others have
described the process as a useful tool in bringing attention to the non-enforcement of environmental laws and giving citizens the opportunity to help remedy
the situation.203 A significant amount of literature has been produced on this
topic since the late 1990s, suggesting the process needs improvement. The identified flaws are still present over a decade after the initial criticism. The flaws
will be discussed in greater detail under the CAFTA-DR and NAFTA submissions below.
194 See North American Agreement on Environmental Cooperation U.S.-Can.-Mex., Sept. 14, 1993,
32 I.L.M. 1482-83 [hereinafter NAAEC].
195 Tseming Yang, The Effectiveness of the NAFTA Environmental Side Agreement’s Citizen Submission Process: A Case Study of Metales Y Derivados, 76 U. COLO. L. REV. 443, 443 (2005).
196 NAAEC, supra note 194, at 1483; Hopkins, supra note 14, at 388.
197 NAAEC, supra note 194, at 1483.
198 NAAEC, supra note 194, at 1482.
199 Yang, supra note 195.
200 NAAEC, supra note 194 at 1485.
201 Bringing the Facts to Light: A Guide to Articles 14 and 15 of the North American Agreement on
Environmental Cooperation, COMMISSION FOR ENVIRONMENTAL COOPERATION, 1 (2000), available at
http://www.cec.org/Storage/41/3331_Bringing%20the%20Facts_en.pdf.
202 Hopkins, supra note 14, at 392.
203 See Paul Stanton Kibel, Awkward Evolution: Citizen Enforcement at the North America Environmental Commission, 32 ENV. L. REP. 10769, 10770 (2002).
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C. CAFTA-DR
On January 1, 2006 CAFTA-DR took effect for all signatories except Costa
Rica.204 All of the “signatory countries faced strong internal opposition to the
agreement.”205 In El Salvador, the protestors interfered with the congressional
debate and delayed the vote on CAFTA-DR for two days.206 In Honduras,
thousands of protestors set up highway blockades that stopped cross-country
commerce.207 “The protesters invaded the national assembly and, once the
agreement was ratified, broke into the building, vandalizing, looting, and smashing the windows.”208 In Guatemala, after CAFTA-DR was ratified, police
clashed with protestors on the streets surrounding the Guatemalan Congress, injuring more than fifty protestors.209 In Costa Rica, protesters throughout the
country marched on San Jose in front of the Assembly trying to persuade their
representatives not to ratify CAFTA-DR due to the harmful effects of free trade
agreements on other countries, especially NAFTA’s effects on Mexican agriculture.210 The strong opposition to CAFTA-DR demonstrated the continuing resistance to free trade among the various sectors of society.211 After much
disagreement, the Costa Rican legislature officially ratified CAFTA-DR and it
entered into force for Costa Rica on January 1, 2009.212
The seven members of this agreement include six developing countries: Nicaragua, El Salvador, Costa Rica, Guatemala, Honduras, and the Dominican Republic, and one economic giant, the U.S.213 It is referred to as “a modest
agreement between a whale and six minnows.”214 The objectives of CAFTA-DR
are to eliminate tariffs and trade barriers, open markets, promote transparency,
and expand regional opportunities for the member countries’ workers, manufacturers, consumers, farmers, ranchers, and service providers.215 By establishing
the agreement, trade and investments are facilitated among the seven countries
204 Paulette Stenzel, Free Trade and Sustainability Through the Lens of Nicaragua: How CAFTA-DR
Should be Amended to Promote the Triple Bottom Line, 34 WM. & MARY ENVTL. L. & POL’Y REV. 653,
656-57 (2010).
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and furthering integration amongst the region.216 Central America and the Dominican Republic represent the third largest U.S. export market in Latin America,
behind Mexico and Brazil.217 In 2009, U.S. exports to CAFTA-DR countries
were valued at $19.5 billion.218 Combined total two-way trade in 2009 between
CAFTA-DR countries was $37.9 billion.219
Similar to NAFTA, much of the public debate focused on how CAFTA-DR
would affect the environment.220 To some extent, CAFTA-DR was a victory for
the environment because it is the first free trade agreement to include an environmental chapter within its text under Article 17.221 CAFTA-DR took NAFTA’s
public submissions mechanism allowing citizens of CAFTA-DR countries to
“file a submission asserting that a Party is failing to effectively enforce its environmental laws,” a step further by incorporating both environmental and trade
provisions simultaneously in one text.222
CAFTA-DR provisions do not require countries to maintain and effectively
enforce minimum environmental standards; the environmental requirements are
merely aspirational.223 Various groups that opposed CAFTA-DR suggested that
U.S. companies should have been required to abide by U.S. environmental laws
when operating in other CAFTA-DR countries.224 Central America faces serious
environmental challenges that jeopardize sustainable development.225 Article
17.1 of CAFTA-DR leaves environmental protection at the discretion of each
individual party.226 Each party has the right “to establish its own levels of domestic environmental protection and environmental development policies. . .each
[p]arty shall ensure that its laws and policies provide for and encourage high
levels of environmental protection, and shall strive to continue to improve those
laws and policies.”227
On February 18th, 2005, at the OAS, the Environmental Cooperation Agreement (“ECA”) and the Agreement Establishing the Secretariat for Environmental
216
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Matters were signed by the Parties to CAFTA-DR.228 The OAS exists as the
Inter-American System, and consists of all of the parties to CAFTA-DR.229 The
American Declaration on the Rights and Duties of Man gave definition to the
OAS proclaiming the commitment to human rights as one of its basic
principles.230
The Parties to CAFTA-DR recognized the importance of identifying and
enumerating environmental provisions in order to further promote sustainable development. The preamble provides that the Parties are to “implement this
[a]greement in a manner consistent with environmental protection and conservation, promote sustainable development, and strengthen their cooperation on environmental matters; protect and preserve the environment and enhance the means
for doing so, including through the conservation of natural resources in their
respective territories.”231
VI.

Citizen Submission Process of NAFTA and CAFTA-DR

Recent free trade agreements, specifically NAFTA and CAFTA-DR, have incorporated a “citizen submission” mechanism, which allows for public participation.232 Since NAFTA’s enactment, all free trade agreements signed between the
U.S. and Latin America have environmental provisions based on the NAAEC
and contain a citizen submission process.233 These agreements include CAFTADR, PTPA, and the current draft of the CTPA.234 Additionally, all of these
agreements were signed between Latin American nations that the International
Monetary Fund describes as “emerging” or “developing,” and the U.S., a major
and much more advanced economy to the north.235 The environmental chapters
are designed to help ensure effective enforcement of environmental laws.236 The
parties agree that “[w]ith the aim of achieving high levels of environmental protection and compliance with its environmental laws and regulations, each Party
228 Agreement Establishing A Secretariat for Environmental Matters Under the Dominican Republic –
Central America – United States Free Trade Agreement, SECRETARIAT FOR ENVIRONMENTAL MATTERS,1
http://www.saa-sem.org/images/agreement_establishing_sem.pdf (last visited Sept., 21, 2013) [hereinafter SEM].
229
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shall effectively enforce its environmental laws and regulations through appropriate governmental action. . .”237
The agreement’s main objectives are to “foster the protection and improvement of the environment in the territories of Parties for the well-being of present
and future generations” and to “promote transparency and public participation in
the development of environmental laws, regulations, and policies.”238 The
NAAEC is the first environmental agreement that establishes a procedure which
allows individuals, organizations, and businesses to file a complaint about a
“state’s failure to enforce its environmental law.”239 It contains institutional provisions for public participation by creating the Commission for Environmental
Cooperation (“CEC”).240 The citizen submission process recognizes the importance of public participation to enhance the legitimacy of the NAAEC and
CAFTA-DR.241 The citizen submission process has been characterized as a “fire
alarm” review institution because it “provides for review of the countries’ commitments to enforce their environmental laws effectively by empower[ing] private actors to bring forward claims about state performance.”242 By allowing the
public to directly participate in the process, it gives them an effective voice in the
outcome; but the citizen submission process has some identified flaws, which are
discussed further below.
A. NAFTA Citizen Submission Framework
In order to carry out the objectives of the NAAEC, the parties created an
international organization, the CEC, to “facilitate cooperation and public participation and foster conservation, protection, and enhancement of the North American environment, in the context of increasing economic, trade, and social links
among Canada, Mexico and the United States.”243 The CEC accomplishes its
work through three principal components: the Council, the Secretariat, and the
Joint Public Advisory Committee (“JPAC”).244
The Council is the governing body of the CEC and is composed of environment ministers from its three signatory parties: the U.S. Environmental Protection Agency (“EPA”) and the environmental ministers of Canada and Mexico.245
Overall responsibility for implementation of the Agreement is given to the Coun237
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cil.246 It oversees the Secretariat and retains final approval authority of Secretariat generated program plans and recommendations.247
The Secretariat provides technical and operational support to the Council and
is empowered to prepare reports “for the Council on any matter within the scope
of the annual program. . .and on any other environmental matter related to the
cooperative functions of this Agreement. . .”248 As long as the Secretariat notifies
the Council, it may proceed within thirty days of such notification, unless the
Council objects by a two-thirds vote to the preparation of the report.249
JPAC is composed of fifteen members, five of which are appointed by the
government of each country.250 The members of JPAC are given the authority to
“provide advice to the Council on any matter within the scope of this Agreement.”251 Also, they may assist the Secretariat by providing “relevant technical,
scientific or other information. . .for purposes of developing a factual record
under Article 15.”252 JPAC represents the North American Community by helping ensure that public concerns are communicated to the Council.253
Under Articles 14 and 15, the NAAEC provides a Submission on Enforcement
Matters process in order to promote effective enforcement of domestic environmental legislation on behalf of the parties.254 This allows citizens of the North
American countries to “bring the facts to light” by allowing any person or nongovernmental organization to submit to the Secretariat written assertions that a
party to the NAAEC is failing to enforce environmental laws.255 The Secretariat
is vested with considerable discretion in implementing the Submission for Enforcement Matters process.256 The submission must satisfy the criteria under Article 14(1) in order to qualify for consideration by the Secretariat.257 The
Secretariat is required to find that the submission:
“a) is in writing in a language designated by that Party in a notification to
the Secretariat; b) clearly identifies the person or organization making the
submission; c) provides sufficient information to allow the Secretariat to
review the submission, including any documentary evidence on which the
submission may be based; d) appears to be aimed at promoting enforcement rather than at harassing industry; e) indicates that the matter has
246

Markell, supra note 241, at 345.
NAAEC, supra note 194, at art. 10, 15(2); Markell, supra note 241, at 345.
248 NAAEC, supra note 194, at art. 13(1).
249 Id.
250 COMM’N FOR ENVTL. COOPERATION, Joint Public Advisory Committee (JPAC), http://www.cec
.org/Page.asp?PageID=1226&SiteNodeID=208&BL_ExpandID=567 (last visited December 15, 2013)
251 Id. at art. 16(4) (emphasis added).
252 Id. at art. 16(5).
253 COMM’N FOR ENVTL. COOPERATION, supra note 243, at 2; Markell, supra note 241, at 345.
254 COMM’N FOR ENVTL. COOPERATION, supra note 243, at 1.
255 NAAEC, supra note 194, at art. 14, 15; COMM’N FOR ENVTL. COOPERATION, supra note 243, at 1.
256 Markell, supra note 241, at 346-47.
257 NAAEC, supra note 194, at art. 14(1).
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been communicated in writing to the relevant authorities of the Party and
indicates the Party’s response, if any; and f) is filed by a person or organization residing or established in the territory of a Party.”258
If the Secretariat decides the submission does not meet the 14(1) requirements
then it must dismiss it and allow thirty days to resubmit more information.259
Where the Secretariat determines that a submission does meet the criteria of
Article 14(1), a determination must be made under Article 14(2) on whether the
submission merits requesting a response from the Party.260 The Secretariat is
guided by whether: a) the submission alleges harm to the submitter; b) raises
matters that, if studied, would further the goals of the Agreement; c) private
remedies under the Party’s law have been pursued; and d) the submission is
drawn from mass media reports exclusively.261 If a response is merited, the Secretariat will make a request to the Party by forwarding a copy of the submission
and any supporting information.262 The Party must respond within thirty days or
in exceptional circumstances by notifying the Secretariat within sixty days indicating “whether the matter is the subject of a pending judicial or administrative
proceeding, in which case the Secretariat shall proceed no further.”263 The Party
is also encouraged to provide other information, such as whether there have been
previous judicial or administrative proceedings and whether private remedies are
available and have been pursued.264
Under Article 15(1), if the Secretariat finds the submission warrants developing a factual record, it must make a recommendation to the Council and provide
reasoning.265 The Secretariat must prepare a factual record if the Council instructs it to do so by a two-thirds vote.266 In preparing the factual record, the
Secretariat must consider information from the Party, and any other information
that is publicly available, developed by experts, or submitted by the JPAC, any
nongovernmental organization or person.267 The Secretariat then submits the
draft factual record to the Council and any Party may provide comments on its
accuracy within 45 days, and these comments must be incorporated as appropriate.268 Under Article 21(1)(a) the Secretariat may request additional information
from the Party, which is necessary for the preparation of the factual record.269
The factual record may be made public by a two-thirds vote of the Council.270
258
259
260
261
262
263
264
265
266
267
268
269
270
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COMM’N FOR ENVTL. COOPERATION, supra note 243, at 14.
NAAEC, supra note 194, at art. 14(2).
Id.; CAFTA-DR, supra note 215, at art. 17.7(2).
NAAEC, supra note 194, at art. 14(2).
Id. at art. 14(3).
Id. at art. 14(3)(b).
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B. CAFTA-DR Citizen Submission Framework
Following NAFTA’s lead, CAFTA-DR incorporated the same environmental
provisions allowing citizens to bring a complaint if “environmental laws” are not
being enforced.271 Under the ECA of CAFTA-DR, the Parties agreed to “cooperate to protect, improve and conserve the environment, including natural resources.”272 In the ECA, the Parties recognized that “economic development,
social development and environmental protection are interdependent, mutuallyreinforcing factors in achieving sustainable development for the well-being of
present and future generations.”273 The parties to CAFTA-DR recognized the
importance of sustainable development and made sure to incorporate this principle into the ECA.
The provisions of the ECA established the Environmental Cooperation Commission (“ECC”), comprised of “high-level representatives from the relevant
ministries or departments of each CAFTA-DR country”.274 Their duties include,
“supervis[ing] the development, implementation and evaluation of the CAFTADR Environmental Cooperation Program.”275 They are responsible for “developing, and periodically revising and updating, a work program that reflects each
Party’s priorities for cooperative environmental programs, projects, and activities.”276 The ECC can provide guidance to the Secretariat on the goals of the
agreement; the Secretariat can look to this guidance when considering a
submission.277
The Environmental Affairs Council (“EAC”) is also created by the ECA, and
is comprised of cabinet-level or equivalent government officials.278 The EAC
meets annually to oversee and review the progress that is being made under
Chapter 17 of CAFTA-DR.279 A requirement of their annual meeting is that it
includes a session devoted for members of the Council to meet with the public to
discuss matters related to the ECA.280 The Council is also required to “ensure a
process for promoting public participation in its work, including by engaging in a
dialogue with the public on those issues,”281 and to “seek appropriate opportuni271

Hopkins, supra note 14, at 384.
DEP’T OF SUSTAINABLE DEV., Monitoring Progress of the Environmental Cooperation Agenda in
the CAFTA-DR Countries, ORG. OF AM. STATES, http://www.oas.org/dsd/EnvironmentLaw/CAFTA-DR/
DefaultCLP.htm (last visited Oct. 2, 2013).
273 Environmental Cooperation Commission, CAFTA-DR ENVTL. COOP., http://www.caftadr-environment.org/left_menu/Environmental_cooperation_c.html (last visited Jan. 6, 2013).
274 Id.
275 Id.
276 CAFTA-DR, supra note 215, at art. 17.9(4).
277 Working Procedures for Submissions on Environmental Law Enforcement Matters under Chapter
17 of the Dominican Republic - Central America - United States Free Trade Agreement, U.S. DEP’T OF
STATE, 9.1(c), http://www.state.gov/e/oes/eqt/trade/caftadr/142684.htm (last visited Dec. 3, 2013).
278 CAFTA-DR, supra note 215, at art. 17.5(1).
279 Id. at art. 17.5(2).
280 Id.
281 Id. at art. 17.5(4).
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ties for the public to participate in the development and implementation of cooperative environmental activities, including through the ECA.”282
The EAC has the authority to issue decisions appointing additional assistance
to the Secretariat.283 The EAC has issued ten decisions appointing positions such
as Environmental Experts, Legal Officer, Professional Staff, General Coordinator, and Technical Assistant.284 These appointments suggest that the EAC understands and is budgeting the needs of the Secretariat in order to have an effective
and efficient citizen submission process to protect the environment of Central
America.
Under the ECA, the Secretariat for Environmental Matters (“SEM”) was created to carry out the functions set forth in CAFTA-DR articles 17.7 and 17.8.285
The Secretariat operates under Chapter 17 of CAFTA-DR and the Agreement
Establishing the Secretariat for Environmental Matters, which defines the Secretariat’s location, personnel structure, functions, and everything else related to the
Secretariat’s institutional operations as specified in CAFTA-DR Chapter 17.286
The Secretariat’s guidance document, the “Secretariat for Environmental Matters Working Procedures,” is designed to “assist and orient citizens in regards to
presenting submissions related to the enforcement of environmental laws in
CAFTA-DR signature countries as well as to provide details on the different
steps in the submission process and their corresponding timeframes.”287 The
SEM is required under articles 17.7 and 17.8 to consider public submissions on
environmental law enforcement.288 The Secretariat operates under the sole direction and supervision of the EAC.289 The SEM consists of “a General Coordinator and his/her Technical Assistant, both of who are appointed by the EAC for a
two-year term.” 290
The citizen submission process under CAFTA-DR’s Chapter 17.7 and 17.8
allows “any person of a Party to file a submission asserting that a Party is failing
to effectively enforce its environmental laws.291 Such submissions shall be filed
with a secretariat or other appropriate body that the Parties designate.”292 A
CAFTA-DR Submission must follow strict criteria in order to be considered by
282

Id. at art. 17.5(5).
Secretariat for Environmental Affairs, CAFTA-DR ENVTL. COOP., http://www.caftadr-environ
ment.org/left_menu/ secretariat.html (last visited Jan. 6, 2013).
284 Environmental Affairs Council, CAFTA-DR ENVTL. COOP., http://www.caftadr-environment.org/
left_menu/Environmental_affairs_council.html (last visited Jan. 6, 2013).
285 What is the SEM?, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option
=com_content&view=article&id=50&Itemid=97&lang=us (last visited Nov. 17, 2012); see SECRETARIAT
FOR ENVTL. MATTERS, supra note 228.
286 Legal Basis, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com
_content&view=article&id=52&Itemid=61&lang=us (last visited Nov. 17, 2012).
287 Id.
288 CAFTA-DR, supra note 215, at art. 17.7, 17.8; see also What is the SEM?, supra note 285.
289 CAFTA-DR ENVTL. COOP., Secretariat for Environmental Affairs, supra note 283.
290 Id.
291 CAFTA-DR, supra note 215, at 17.7(1).
292 Id.
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the Secretariat and garner a response from the Party state and eventually reach
the final goal of publishing a factual record.293
The requirements for a submission under CAFTA-DR are the same as those
required by the NAAEC:
“a) Is in writing in a language designated by that Party in a notification to
the Secretariat; b) clearly identifies the person or organization making the
submission; c) provides sufficient information to allow the Secretariat to
review the submission, including any documentary evidence on which the
submission may be based; d) appears to be aimed at promoting enforcement rather than at harassing industry; e) indicates that the matter has
been communicated in writing to the relevant authorities of the Party and
indicates the Party’s response, if any; and f) is filed by a person or organization residing or established in the territory of a Party.”294

If the Secretariat decides the submission does not meet the Chapter 17.7.2 requirement, then it must suspend review and allow time for resubmission, typically 30 days.295
Where the Secretariat determines that a submission meets the criteria of Chapter 17.7.2, a determination must be made under Chapter 17.7.4 on whether the
submission merits requesting a response from the Party.296 The Secretariat is
guided by whether: a) the submission alleges harm to the submitter; b) raises
matters that, if studied, would further the goals of the Agreement; c) private
remedies under the Party’s law have been pursued; and d) the submission is
drawn from mass media reports exclusively.297 If a response is merited, the Secretariat will make a request to the Party by forwarding a copy of the submissions
and any supporting information.298 The Party must respond within 45 days,299
or, in exceptional circumstances, by notifying the Secretariat within 60 days indicating “whether the matter is the subject of a pending judicial or administrative
proceeding, in which case the Secretariat shall proceed no further,” and provide
any other information the Party wishes to submit.300
293

CAFTA-DR, supra note 215, at art. 17.7(2); U.S. DEP’T OF STATE, supra note 277, at 6.1-6.8.
CAFTA-DR, supra note 215, at art. 17.7(2); NAAEC, supra note 194, at art. 14(1).
295 CAFTA-DR, supra note 215, at art. 17.7(2) (Unlike NAFTA which has a specific provision for
resubmitting, Chapter 17, does not contain this provision, however, this is the customary practice in the
submissions that have occurred at SEM); U.S. DEP’T OF STATE, supra note 277, at 6.1-6.8.
296 CAFTA-DR, supra note 215, at art. 17.7(4).
297 Id. at art. 17.7(4)(a)-(d); NAAEC, supra note 194, at art. 14(2).
298 Id. at art. 17.7(4); NAAEC, supra note 194, at art. 14(2).
299 This is unlike NAAEC, which initially requires 30 days.
300 CAFTA-DR, supra note 215, at art. 17.7(5)(a), (b) (i.e., “(i) whether the matter was previously the
subject of a judicial or administrative proceeding; (ii) whether private remedies in connection with the
matter are available to the person making the submission and whether they have been pursued; or (iii)
information concerning relevant capacity-building activities under the ECA”); NAAEC, supra note 194,
at art. 14(3).
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Chapter 17.8 governs the development of a factual record.301 Under this chapter, if the Secretariat determines that the submission warrants the development of
a factual record, it must make a recommendation to the Council and provide its
reasons.302 The Secretariat shall “prepare a factual record if the Council, by a
vote of any Party, instructs it to do so.”303 In preparing the factual record, the
Secretariat shall consider information from the Party, and may consider other
information that is “(a) publicly available; (b) submitted by interested persons;
(c) submitted by national advisory or consultative committees; (d) developed by
independent experts; or (e) developed under the EAC.”304 The Secretariat then
submits the draft factual record to the Council, any Party may provide comments
within 45 days, and these comments must be incorporated as appropriate.305 The
Council may, “by a vote of any Party, make the final factual record publicly
available, normally within 60 days following its submission.”306
Furthermore, provision 17.8.8 allows the Secretariat to provide recommendations to the ECC related to matters addressed in the factual record, including the
“further development of the Party’s mechanisms for monitoring its environmental enforcement.”307 Allowing recommendations for monitoring environmental
enforcement after a factual record has been drafted is a new provision that is not
seen under the NAAEC.308 This is an important progression for creating effective remedies for environmental protection by assuring enforcement of environmental laws after the release of the factual record; otherwise there is a lack of a
meaningful remedy.309 These recommendations could be extremely useful and
helpful in providing solutions for the submitter, especially since under NAAEC
the Secretariat cannot provide any recommendations and there is no follow up
actions.310 This should be a practice that is undertaken by the Secretariat as often
as possible. Environmental groups have agreed that this provision provides modest progress in procedural areas regarding the environment, but that ultimately
301
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302

CAFTA-DR, supra note 215, at art. 17.8(2); NAAEC, supra note 194, at art. 15(4).
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the process does not offer any defined outcomes or actions ensuring environmental enforcement.311
C. Comparative Analysis of CAFTA-DR and NAFTA Submissions
Under the citizen submission process of CAFTA-DR and NAFTA, the only
available remedy for individual citizens is the development of a factual record.312
However, since not every submission results in a factual record, the question is
whether the citizen submission process is effective at all?313 Although the public
has been able to participate in the SEM process, a number of concerns have been
raised about the process itself.314 The citizen submission process could be an
important tool to help resolve the effectiveness of the enforcement mechanisms
by empowering private individuals to publicly challenge governments failing to
enforce environmental laws.315
The creation of the citizens submission process created high hopes, and was
viewed as a “potential model for accountability and governance,” and as a “positive response to globalization that gives citizens a voice in the often impenetrable
affairs of international organizations.”316 Free trade agreements focus on economic interest.317 However, CAFTA-DR and NAFTA have attempted to merge
goals of free trade with environmental standards.318 The submissions process
within these two free trade agreements was designed to help assure that environmental protections will be maintained.319 It is important that this mechanism
provides an effective method for citizens to raise issues concerning enforcement.
1. Transparency
One of the objectives under the NAAEC and CAFTA-DR is to promote transparency in the development of environmental laws, regulations, and policies.320
The Open Government Partnership (“OGP”) was created to address issues of
government transparency and accountability in the international arena.321 As asserted by U.S. President Barack Obama, “Government should be transparent.
Transparency promotes accountability and provides information for citizens
311

CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW, supra note 225.
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313 Hopkins, supra note 14, at 391.
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315 Hopkins, supra note 14, at 384.
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317 Marina Medved, Potential Environmental Impacts of Central America Free Trade AgreementDominican Republic, 13 NEW. ENG. INT’L & COMP. L. ANN. 74, 79 (2006).
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320 NAAEC, supra note 194, at art. 1(h); CAFTA-DR, supra note 215.
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about what their Government is doing.”322 The CEC recognizes the importance
of transparency and their website states it is a key feature of the organization.323
A section of the CEC website is specifically designated for Public Participation
and Transparency.324 For the ECA, one of the main objectives is institutional
strengthening, which includes public participation and transparency to support
informed decision-making:325
“To foster a civil society that is actively engaged in environmental decision-making and helping to enforce environmental laws—a crucial factor
in ensuring the sustainability of the Environment Cooperation Program’s
work, ensuring that governments are effectively enforcing their environmental laws, and creating a general culture of environmental protection
and sustainable development. Easy access to reliable environmental information is a first step in engaging society. Creating forums and other
institutionalized processes for public involvement is another step. A third
critical step is educating the public about opportunities and methods for
engaging in environmental decision-making.”326

Overall, the CEC and ECA value transparency and have done a good job at
making most of the SEM process visible on the CEC website under the Registry
of Submissions and the SEM’ website Registry of Submissions.327 This Registry
allows a person to view all the submissions to date either by country or year and
whether it is active or closed.328 However, the CEC registry is more userfriendly, as it contains a separate section that compiles all of the factual records
that have been approved and made public.329 In both registries, the users are able
to click on each submission which directs them to a page with all the relevant
documents in the SEM process including the initial submission, party responses,
requests for information, any dismissals or determinations not to request a party
response, the Secretariat’s work plan and the final factual records.330 Making
this information publicly available promotes awareness on environmental matters
322 Memorandum from President Barack Obama on Transparency and Open Gov’t (Jan. 21, 2009) (on
file with the White House).
323 Public Engagement and Transparency, COMM’M FOR ENVTL. COOPERATION, http://www.cec.org/
Page.asp?PageID=751&SiteNodeID=466&BL_ExpandID=157 (last visited Dec. 12, 2012); Theme A Institutional Strengthening Effective Implementation & Enforcement of Environmental Laws, CAFTA-DR
Envtl. Cooperation, http://www.caftadr-environment.org/top_menu/themes/theme_a.html (last visited
Jan. 6, 2013).
324 Public Engagement and Transparency, supra note 323.
325 Theme A Institutional Strengthening Effective Implementation & Enforcement of Environmental
Laws, supra note 323.
326 Id.
327 See generally Registry of Submissions, COMM’N FOR ENVTL. COOPERATION, http://www.cec.org/
Page.asp?PageID=751&SiteNodeID=250 (last visited Jan. 6, 2013); Registry of Citizen Submissions,
SECRETARIAT FOR ENVTL.MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=arti
cle&id=52&Itemid=61&lang=us (last visited Jan. 6, 2012).
328 Registry of Submissions, supra note 327.
329 Id.
330 Id.
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occurring within the parties to CAFTA-DR, the status of submissions throughout
the process, and furthers the goal of transparency and access to information.331
However, there continues to be a need for substantive disclosure as to why the
Council approves or fails to approve the factual record. Under Article 15(1) and
Chapter 17.8.1 the Secretariat must disclose why it recommends the factual record to the Council.332 These requirements “provide the Parties, the Council, and
the public with confidence that the review is being conducted both openly and on
a reasoned basis.”333 However, the Council does not have to disclose its reasoning why it determined to prepare or not prepare a factual record; the Resolution it
drafts simply directs the Secretariat to prepare the factual record.334 It is not an
unreasonable burden for the Party governments to provide substantive reasons for
their decisions and make them public to increase transparency.335
Additionally, in cases where a factual record is not produced, the timing varies
in regards to the Secretariat advising of insufficient information to meet the criteria of a submission.336 Under Article 6.1, the Secretariat is required to promptly
notify why the requirements were not met.337 However, the time requirement
ranged from thirty days to as long as seven months, to advise that the submission
was insufficient under Article 14(1) or did not warrant a response from the Party
under Article 14(2).338 The Secretariat shall make a determination on whether
the submission meets the criteria under CAFTA-DR Article 17.7.2, within 45
days, to the extent possible.339 Thus, the Secretariat under CAFTA-DR is more
efficient in advising whether the submission contains sufficient information to
meet the criteria and move the process along faster. Under NAFTA there is a
lack of transparency because the length of time to inform the submitter that the
submissions meets or fails to meet the requirements, leaves them in the dark too
long and allows the environmental harm to continue.340 In addition, the JPAC
survey revealed that 77% of the submitters agreed that the CEC’s response time
did not seem appropriate.341
Furthermore, there is a lack of transparency as to the reasons the Secretariat,
after receiving a Party response, determines not to recommend a factual record.
There is no requirement under the NAAEC or CAFTA-DR for disclosing the
331

Id.
OFFICE OF U.S. TRADE REP., supra note 216, at 17-8(1); NAAEC, supra note 194, at art. 15(1).
333 JOINT PUB. ADVISORY COMM., supra note 308; Kibel, supra note 16, at 10777.
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reasoning not to recommend the factual record. Under CAFTA-DR, eight of the
submissions met the requirements of 17.7.2, these submissions went to the next
step and the Secretariat requested a response from the Party.342 However, when
the Secretariat received the response from the Party, in five of the cases a factual
record was not recommended.343 Since there is no requirement for disclosure,
the reasoning behind not recommending a factual record in five out of eight submissions is unknown. Therefore, the way the Secretariat operates in regards to a
factual record is not transparent and there is a lack of information available for
the public to understand why the Secretariat decides to recommend a factual
record.
2. Public Participation and Access to Information
Another key issue is public participation and access to information. Information allows members of the public to participate in the decision making process
of developing better laws, regulation, and compliance. Information gives communities the tools so they can use their voices while publicly participating in
creating a better environment to live in.
As noted above, one of the objectives of the NAAEC and CAFTA-DR is to
promote transparency and public participation in the development of environmental laws, regulations, and policies.344 The citizen submission process is an
essential tool in allowing the public to take action when environmental laws are
342 CAALA/07/001 Tortugas Marinas RD, SECRETARIAT FOR ENVTL.MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view=article&id=83%3Acaala07001-tortugas-marinas-rd&catid=
37%3A2007&Itemid=96&lang=us (see docket dated 5/12/2007); CALAA/10/010 Contaminacion Auditiva Antigua Guatemala GT, SECRETARIAT FOR ENVTL.MATTERS, http://www.saa-sem.org/index.php?
option=com_content&view=article&id=105%3Acaala10010-contaminacion-auditiva-antigua-guatemalagt&catid=40%3A2010&Itemid=198&lang=us (see docket dated 11/23/2010, 1/23/2011); CAALA/10/007
OMOA HN, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_con
tent&view=article&id=88%3Acaala10007-omoa-hn&catid=40%3A2010&Itemid=198&lang=us (see
docket dated 5/19/2010, 6/4/2010); CAALA/10/006 Laguna Del Tigre Fonpetrol GT, SECRETARIAT FOR
ENVTL.MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=article&id=78%3Acaa
la10006-laguna-del-tigre-fonpetrol-gt&catid=40%3A2010&Itemid=198&lang=us (see docket dated 5/3/
2010, 7/8/2010); CAALA/10/004 Lachua GT, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view=article&id=82%3Acaala10004-lachua-gt&catid=40%3A
2010&Itemid=198&lang=us (see docket 5/17/2010, 7/8/2010); CAALA/10/003 Los Cobanos Fundarrecife Es, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&
view=article&id=81%3Acaala10003-los-cobanos-fundarrecife-es&catid=40%3A2010&Itemid=198&
lang=us (see docket 5/3/2010, 7/15/2010); CAALA/10/001 Residencial Villa Veranda Es, SECRETARIAT
FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view-article&id=79%3
Acaala10001-residencial-villa-veranda-es&catid=40%3A2010&Itemid=198&lang=us (see docket dated
3/27/2010, 6/10/2010); CALAA/11/006 OMOA II-HN, SECRETARIAT FOR ENVTL.MATTERS, http://www
.saa-sem.org/index.php?option=com_content&view=article&id=145%3Acaala11006-omoa-ii-hn&catid=
46%3A2011&Itemid=203&lang=us (see docket dated 11/10/2011, 2/3/2012); CAALA/11/005 Sea Turtles
TED II-CR, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_con
tent&view-article&id=142%3Acaala11005-caala11005-tortugas-marinas-det-ii-cr&catid=46%3A2011&
Itemid=203&lang=us (see docket dated 8/27/2011); CAALA/11/004 West Bay Roatan HN, SECRETARIAT
FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=article&id=137%
3Acaala11004-west-bay-roatan-hn&catid=46%3A2011&Itemid=203&lang=us (see docket dated 6/20/
2011).
343 JPAC Questionnaire, supra note 17.
344 NAAEC, supra note 194, at art. 1(a) & (h); CAFTA-DR, supra note 215, at pmbl., art. 17.
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not being enforced. However, in assessing the process, a fundamental question is
left to be answered: Is this mechanism designed to be accessible by any member
of the public? Or is the process only for large organizations that have a significant amount of money, access to legal counsel, and a considerable amount of
time to devote to the submissions process? The fact that most people are not able
to participate in the Secretariat for Environmental Matters’ process because of
these constraints causes a lot of dissatisfaction with the system and prevents it
from being used for its fullest potential. The main concerns seem to be the burden of proof, the necessity for lawyers, inability to participate, and the cost for
participating in the submissions process.
The Registry of Submissions is a step in the right direction, because it allows
access to a significant amount of information. Simply filing a submission promotes awareness and can have an indirect benefit, such as public pressure, admonishment, and bringing issues to light, which can increase help from
nongovernmental organizations.345 The process gives citizens the opportunity to
participate in bringing awareness to situation in hopes that someone will help. A
goal under the OAS CAFTA-DR evaluation report is to “improve quality and
accessibility of environmental information to the population in accordance with
international standards.”346 The widespread availability of information promotes
awareness amongst countries of the importance of public participation and
transparency.347
During the citizen submission process there is almost no opportunity to participate in the review process once the submitter files the petition, because they are
unable to reply to the Party’s response, making it difficult to determine if a response is truthful or accurate.348 In order to facilitate further cooperation and
participation, the Secretariat should at the very least allow the citizen submitter to
respond to the Party’s arguments and submit it for the Secretariat’s consideration
in preparing the factual record. This would foster greater participation and help
reduce the cynicism amongst the submitters and acknowledge them as part of the
progression.
3. Burden of Proof, Legal Counsel, and Costs
Submitters have found it difficult to understand what constitutes an adequate
filing for a submission. Under the two-prong test, set by 17.7.2 and 17.7.4, to
obtain a Party response, nine dismissals occurred by failing to comply with
17.7.2.349 Specifically, the provisions that were repeatedly cited as a reason for
the dismissing the submission, were (c) “provides sufficient information to allow
the secretariat to review the submission, including any documentary evidence on
which the submission may be based and (e) “indicates that the matter has been
345
346
347
348
349
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communicated in writing to the relevant authorities of the Party and indicates the
Party’s response, if any.”.350 Only one submission that complied with 17.7.2 did
not meet the requirements of 17.7.4.351
Almost half of the submissions are dismissed at the first stage either because
they did not provide enough information or because they had never communicated the matter to the proper authorities of the party.352 This indicates that the
submitters appear not to be meeting the burden of proof required under Chapter
17.7.2. The evidence of numerous submissions being dismissed at the first stage
allows an inference that the burden is, in fact, a difficult threshold to meet.
Due to the complications in meeting the burden of proof, the requirements
need to be clearer so the submitters know the specific information necessary to
pass the first stage of the submission process. In the JPAC Survey, the submitters requested that the CEC needed to be “clearer up front about the information
that was required rather than asking for it later and delaying the process.”353 The
language needed to be simplified and less technical.354 Further, the survey re350

Id; CAFTA-DR, supra note 215, at art. 17.

351

CAALA/10/003 Los Cobanos Fundarrecife ES, SECRETARIAT FOR ENVTL.MATTERS, http://www
.saa-sem.org/index.php?option=com_content&view=article&id=81%3Acaala10003-los-cobanos-fundarrecife-es&catid=40%3A2010&Itemid=198&lang=us (last visited Jan. 3, 2013).
352 CAALA/07/001 Tortugas Marinas Rd, SECRETARIAT FOR ENVTL.MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view=article&id=83%3Acaala07001-tortugas-marinas-rd&catid=
37%3A2007&Itemid=96&lang=us (see docket dated 8/30/2007); CAALA/09/001 Urbanizacion El Espino
Es, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&viewarticle&id=77%3Acaala09001-urbanizacion-el-espino-es&catid=39%3A2009&Itemid=197&lang=us
(see docket dated 2/26/2010); CAALA/10/009 Jardines De Tikal II GT, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view-article&id=96%3Acaala10009-jar
dines-de-tikal-gt&catid=40%3A2010&Itemid=198&lang=us (see docket dated 11/26/2010); CAALA/10/
008 Hospital Nacional De Mixco – Monte Real GT, SECRETARIAT FOR ENVTL. MATTERS http://www.saasem.org/index.php?option=com_content&view=article&id=94%3Acommunicacion-2010&catid=40%3A
2010&Itemid=198&lang=us (see docket dated 9/09/2010); CAALA/10/008 Atitlan GT, SECRETARIAT FOR
ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=article&id=84%3Aca
ala10005-atitlan-gt&catid=40%3A2010&Itemid=198&lang=us (see docket dated 5/19/2010); CALAA/10/
002 Incumplimiento De La Ley De Caza Calas, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view-article&id=80%3Acaala10002-incumplimiento-de-la-ley-decaza-calas-gt&catid=40%3A2010&Itemid=198&lang=us (see docket dated 4/27/2010); CAALA/11/008
Maya Biosphere Reserve GT, SECRETERIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?
option=com_content&view-article&id=148%3Acaala11008-reserva-de-la-biosfera-maya-gt&catid=46%
3A2011&Itemid=203&lang=us (see docket dated 12/05/2012); CAALA/11/007 Agua Caliente River Es,
SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=arti
cle&id=146%3Acaala11007-rio-agua-caliente-es&catid=46%3A2011&Itemid=203&lang=us (see docket
dated 12/14/2011); CAALA/11/003 Deforestation Los Amates GT, SECRETARIAT FOR ENVTL. MATTERS,
http://www.saa-sem.org/index.php?option=com_content&view=article&id=136%3Acaala11003-defores
tacion-los-amates-gt&catid=46%3A2011&Itemid=203&lang=us (see docket dated 5/26/2011) ; CAALA/
11/002 National Mixco Hospital II GT, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/
index.php?option=com_content&view=article&id=132%3Acaala11002-hospital-nacional-de-mixco-ii-gt
&catid=46%3A2011&Itemid=203&lang=us (see docket dated 5/16/2011); CAALA/11/001 Sea Turtles
Ted CR, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&
view-article&id=116%3Acaala11001-tortugas-marinas-cr&catid=46%3A2011&Itemid=203&lang=us
(see docket dated 2/25/2011).
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spondents suggested annotating the “various sections of the Guidelines with references to relevant previous decisions.”355
The citizen submission process is an essential tool in allowing the public to
take action when environmental laws are not being enforced. However, in assessing the process, a fundamental question is left to be answered: Is this mechanism designed to be accessible by any member of the public or only for large
organizations that have a significant amount of money, access to legal counsel,
and a considerable amount of time to devote to the submissions process? Reviewing the registry of submissions reveals that a lawyer is necessary to get further along in the process and become successful in obtaining a factual record.356
When submitters were asked what type of assistance was received in preparing
the submission, legal assistance was mentioned most often.357 Another concern
is the significant amount of money invested in preparing and following up on a
petition.358 The JPAC Survey found that it cost on average $56,643.00 for submissions to be processed completely and $13,500.00 for petitions that are ongoing.359 Some submissions incurred costs in the hundreds of thousands of
dollars.360 These types of costs make the submissions process inaccessible for
smaller organizations and citizens. In the JPAC Survey, 68% of the submitters
agreed that the costs were not in line with the benefits received from the process.361 The high cost of the submissions process is yet another reason the citizen submission process of both NAFTA and CAFTA-DR should look for ways to
simplify the process to make it more accessible to the public, perhaps using various tiers of review for different types of submissions to control costs.
CAFTA-DR submissions have increased through the years while NAFTA’s
U.S. submissions have fallen off, as will be explained in the section below.362
The SEM recognized this high number of public submissions as a positive demonstration of increased public participation and awareness.363 The decrease in
NAFTA’s U.S. submissions proves that the public is not participating in the process and must be utilizing other avenues to protect the environment.
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See generally id.
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See generally id.
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Submissions on Enforcement Matters, COMM’N FOR ENVTL. COOPERATION, http://www.cec.org/
Page.asp?PageID=1226&SiteNodeID=548&BL_ExpandID=502 (last visited Dec. 3, 2013) (Only twelve
U.S. submissions filed since 1995.).
363 U.S. DEP’T OF STATE, Joint Communique, CAFTA-DR ENVTL. AFFAIRS COUNCIL (Apr. 15, 2012),
http://iipdigital.usembassy.gov/st/english/texttrans/2012/04/201204153897.html?CP.rss=true#ixzz2C3W
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D. U.S. NAFTA Submissions
In the U.S., twelve submissions have been filed since 1995.364 However in
Canada there are thirty submissions, and in Mexico there are forty, which is a
huge distinction from the U.S.365 This difference raises questions regarding why
there is such a disparity. A conclusion can be made that it is not because of a
lack of environmental problems. However, the theory is that since in the U.S.
there are a number of citizen suit provisions under the various environmental
statutes, it is easier for a citizen to bring a suit under these laws and have access
to courts and justice.366 These same provisions are not applicable under Mexican
and Canadian law.367 The CEC submissions process may be one of the few avenues for the public to participate in those countries.
Out of the U.S. submissions, the Migratory Birds petition was the first factual
record to be adopted,368 a process that took almost four years to complete.369 In
2004, a petition on the Coal-Fired Power Plants was submitted, and four years
later the council finally approved a factual record.370 Nevertheless, a factual record has not yet been released and is being further delayed.371 Several complaints were raised about this lack of transparency at the El Paso JPAC
meeting.372 This period of time has been labeled the “black hole” due to the lack
of information on why a factual record has not been produced.373
Additionally, until recently a submission had not been filed in the U.S. since
2006; over six years passed without the public utilizing the process.374 Due to
the lack of submissions being filed, it seems as if citizens are finding other avenues to address the harm and the government’s failure to enforce the environmental laws. Has faith been lost in the system to the point where citizens do not
believe they have a voice anymore? The recent JPAC Survey sheds light as to
why citizens are not utilizing the submission process. People are unable to participate in the process because it does not allow for meaningful participation, the
364

U.S. DEP’T OF STATE, supra note 364.
Canada, COMM’N FOR ENVTL. COOPERATION, http://www.cec.org/Page.asp?PageID=1212&Site
NodeID=210&BL_ExpandID=156 (last visited Oct. 2, 2013).
366 Webcast: JPAC Regular Session, supra note 340.
367 Id.
368 HUNTER ET AL., supra note 10, at 1328.
369 Migratory Birds, COMM’N FOR ENVTL. COOPERATION, http://www.cec.org/Page.asp?PageID=2001
&ContentID=2370&SiteNodeID=250&BL_ExpandID= (last visited Dec. 3, 2013) (Submission filed in
1999 and factual record released in 2003.); see generally Final Factual Record for Submission SEM-99002 (Migratory Birds), COMM’N FOR ENVTL. COOPERATION, (2003), http://www.cec.org/Storage/71/6478
_MigratoryBirds-FFR_EN.pdf.
370 See generally COMM’N FOR ENVTL. COOPERATION, Coal-Fired Power Plants SEM-04-005 (Sept.
20, 2004), http://www.cec.org/Page.asp?PageID=2001&ContentID=2390&SiteNodeID=548&BL_Ex
pandID=.
371 Webcast: JPAC Regular Session, supra note 340.
372 Id.
373 Id.
374 U.S. DEP’T OF STATE, supra note 364 (Earlier in 2013, two submissions were filed under the
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process is too expensive, and the process has little impact on the situation, which
causes a lot of dissatisfaction with the system and prevents it from being used for
its fullest potential.375
The remedy for the citizens’ submission process is publicizing the fact that a
Party is failing to enforce their environmental laws in a factual record.376 The
preparation and publication of the factual record is, for all practical purposes, the
end of the SEM process.377 Nothing happens after the council votes to make a
factual record public.378 However, the impact of the record is intended to “trigger internal reviews, raise the profile of issues, force greater interdepartmental or
inter-jurisdictional cooperation where required, and perhaps bring public embarrassment to the Party.”379 Unfortunately, no recommendations are included in a
factual record, and the NAAEC does not require the affected Party to monitor the
situation.380 There does not seem to be much of a benefit in drafting a factual
record if no review action is taken to hold the governments accountable. In actuality, it seems the production of a factual record does not do much for the
situation.
The JPAC survey shows that 58.3% of the respondents believed the submission had no affect or impact on the situation and 8.3% said it actually negatively
affected the situation.381 Ultimately, the CEC process, including the development of a factual record, does not directly compel changes in the parties’ behavior other than “naming and shaming.”382 Therefore, if the publication of the
factual record is to be effective, it needs to be more widely publicized. The CEC
needs to do more community outreach to reveal the factual record and the citizen
submission process in general. It must promote public awareness through mass
media reports and contacting nongovernmental organizations. If the purpose is
admonishment, then more of the public needs to be aware in order for the governments to feel pressure to respond sooner to the environmental harm and effectively enforce the environmental laws that are being violated. In the JPAC
meeting, the public revealed the fact that in cases where a factual record was
produced years later the same, if not more, environmental harm continues.383
Although the NAAEC contains a provision allowing citizens to file a submission when environmental laws are not being forced, the concerns expressed
above prove the theory that the SEM process has no teeth and can be considered
pure rhetoric.384 Further proof of the need for reforms to protect the environment
and human rights is that only certain members of the public are able to partici375
376
377
378
379
380
381
382
383
384
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pate, and when they do, the submission is not very effective in resolving the
environmental harms.
E. CAFTA-DR Submissions and Case Study: Oil Exploitation in the
Guatemalan Maya Biosphere Reserve
Since the SEM started in 2007, 24 submissions have been filed amongst the
CAFTA-DR countries.385 Guatemala leads with eleven submissions; at almost
half of Guatemala’s total, five have been submitted from El Salvador, three from
Dominican Republic, three from Honduras, and two from Costa Rica.386 Out of
24 submissions, only two factual records have been published with an additional
one under development, totaling three in five years.387 The first factual record
took over three years to complete.388 Currently there are four active submissions,
one of which resulted in an instruction to the Secretariat to prepare a factual
record.389 There have been three voluntary withdrawals by submitters.390 In
fact, when the Secretariat received a response from the Party, a factual record
was not recommended in five of the cases.391 In one case, a factual record was
385

See generally What is the SEM?, supra note 285.
Id.
387 Id.
388 CAALA/07/001 Tortugas Marinas Rd, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem
.org/index.php?option=com_content&view=article&id=83%3Acaala07001-tortugas-marinas-rd&catid=
37%3A2007&Itemid=96&lang=us (last visited Oct. 3, 2013).
389 CAALA/12/002 Noise Pollution II-Antigua GT, SECRETARIAT FOR ENVTL. MATTERS, http://www
.saa-sem.org/index.php?option=com_content&view=article&id=173%3Acaala12002-contaminacion-audi
tiva-ii-antigua-gt&catid=51%3A2012&Itemid=209&lang=us (last visited Oct. 3, 2013); CAALA/12/001
OMOA III-HN, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_con
tent&view=article&id=166%3Acaala12001-qomoa-iii-hnq&catid=51%3A2012&Itemid=209&lang=us)
(last visited Oct. 3, 2013); CAALA/11/004 West Bay Roatan HN, SECRETARIAT FOR ENVTL. MATTERS,
http://www.saa-sem.org/index.php?option=com_content&view=article&id=137%3Acaala11004-westbay-roatan-hn&catid=46%3A2011&Itemid=203&lang=us (last visited Oct. 3, 2013) (Instructed to prepare a factual record on Sept. 17, 2012); CAALA/10/001 Residencial Villa Veranda ES, SECRETARIAT FOR
ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view-article&id=79%3Acaal
a10001-residencial-villa-veranda-es&catid=40%3A2010&Itemid=198&lang=us (last visited Oct. 3,
2013) (Factual record made public on Aug. 13, 2012).
390 What is the SEM?, supra note 285; CAALA/08/001 Extraccion de Arena de las Canas RD Herritz,
SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view-arti
cle&id=76%3Acaala08001-extraccion-de-arena-de-las-canas-rd-herritz&catid=38%3A2008&Itemid=196
&lang=us (last visited Oct. 3, 2013); CAALA/08/002 Extraccion de Arena en las Canas RD Yellen, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=article&
id=75%3Acaala08002-extraccion-de-arena-en-las-canas-rd-yellen-&catid=38%3A2008&Itemid=196&
lang=us (last visited Oct. 3, 2013); CAALA/10/010 Contaminacion Auditiva– Antigua Guatemala GT,
SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=arti
cle&id=105%3Acaala10010-contaminacion-auditiva-antigua-guatemala-gt&catid=40%3A2010&Itemid=
198&lang=us (last visited Oct. 3, 2013) (Submitter withdraws after Guatemala responds).
391 CAALA/10/007 OMOA HN, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index
.php?option=com_content&view=article&id=88%3Acaala10007-omoa-hn&catid=40%3A2010&Itemid=
198&lang=us; CAALA/10/006 Laguna Del Tigre Fonpetrol GT, SECRETARIAT FOR ENVTL. MATTERS,
http://www.saa-sem.org/index.php?option=com_content&view-article&id=78%3Acaala10006-lagunadel-tigre-fonpetrol-gt&catid=40%3A2010&Itemid=198&lang=us; CAALA/10/004 Lachua GT, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view-article&id=
82%3Acaala10004-lachua-gt&catid=40%3A2010&Itemid=198&lang=us; CALAA/11/006 OMOA II-HN,
SECRETARIAT FOR ENVTL.MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=arti
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recommended but was later suspended after receiving a subsequent response
from the Attorney General and Party.392
Guatemala has submitted almost half of the submissions under the Secretariat
for Environmental Matters, totaling 11 out of 24.393 Guatemala is a multicultural
country in which four distinct peoples live together: the Mayas, Garifunas,
Xinkas and Ladinos.394 Indigenous people make up 66% of the Guatemalan population.395 Article 117 of Guatemala’s Constitution states: “It is the duty of the
State to protect its natural resources as well as the diversity and integrity of the
environment in order to guarantee sustainable development. . .”396 The Maya
tropical forest stretches from the Mexican state of the Chiapas into Northern
Guatemala and Belize.397 After the Amazon, it is the greatest stretch of tropical
forest in Latin America.398 The Maya Biosphere Reserve of Guatemala is one of
the largest protected areas at nearly 2.11 million hectares and was established in
1990.399 The Guatemalan government and UNESCO established the Maya Biosphere Reserve in 1990 to “safeguard the region’s outstanding biological and
cultural diversity.”400 It covers 19% of Guatemala’s territory; the core area
amounts to 747,800 ha. and the multiple-use zone to some 864,440 ha.401 It has
been internationally recognized as part of the Mesoamerican biodiversity “Hotspot,” and as a “Last Wild Place.”402 Still buried under these forests are many of
the Mayan civilization’s remnants and relics.403
The Maya Biosphere Reserve (“MBR”) is home to lush rainforests, rivers and
lakes, and a number of sacred Mayan monuments, the best known being the
cle&id=145%3Acaala11006-omoa-ii-hn&catid=46%3A2011&Itemid=203&lang=us; CALAA/11/005 Sea
Turtles TED II –CR, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=
com_content&view-article&id=142%3Acaala11005-caala11005-tortugas-marinas-det-ii-cr&catid=46%3
A2011&Itemid=203&lang=us.
392 See infra Part 5.5.1 and note 426.
393 See generally What is the SEM?, supra note 285.
394 Ramiro Batzin, Guatemala: Indigenous Peoples and Protected Areas in Guatemala: Assessment of
the State’s compliance with commitments under the CBD Programme of Work on Protected Areas, 1
(June 2008), http://www.forestpeoples.org/sites/fpp/files/publication/2011/02/guatemalacbdpareviewjun
08lowreseng.pdf.
395 Id.
396 Translation of Submission CAALA 09-001, Original in Spanish, SECRETARIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/images/stories/pdf/anio2009/caala_09_001_urbanizacion%20_el_espino_
es/comunicacion_original/comunicacion_original_caala_09_01_urbanizacion_el_espino_eng.pdf (last
visited Dec. 3, 2013); see also CAALA/09/001 URBANIZACION EL ESPINO ES, SECRETARIAT FOR
ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=com_content&view=article&id=77%3Acaal
a09001-urbanizacion-el-espino-es&catid=39%3A2009&Itemid=197&lang=us (last visited Oct. 3, 2013).
397 RICHARD B. PRIMACK ET AL., TIMBER, TOURISTS, AND TEMPLES: CONSERVATION AND DEVELOPMENT IN THE MAYA FOREST OF BELIZE, GUATEMALA, AND MEXICO, xiii (1998).
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399 Id.; Protected Areas and Human Displacement: A Conservation Perspective 20 (Wildlife Conservation Soc’y, Paper No. 29, 2007), available at http://archive.wcs.org/media/file/wcswp292.pdf.
400 Guatemala: Maya Biosphere Reserve, THE NATURE CONSERVANCY (Feb. 28, 2011), http://www
.nature.org/ourinitiatives/regions/centralamerica/guatemala/placesweprotect/maya-biosphere-reserve.xml.
401 FINGER-STICH, supra note 398, at 166.
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temples of Tikal, Yaxha, Ceibal, and Mirador.404 Beyond its cultural riches, the
MBR in Guatemala harbors a wealth of biodiversity, containing within its borders 17 natural ecosystems, more than 40 species of mammals, 256 species of
birds, 97 species of reptiles, 32 species of amphibians, and 55 species of fish, as
well as cedars, pines, bread-nut trees, gum trees, relict mangroves (the most inland occurrences of mangrove in the Yucatan Peninsula), rare mollusk-based
reefs, caves, and cenotes.405
The MBR is home to indigenous Maya cultures, such as the Lancandones,
Choles, Tzeltales, Yucatecs, Itzaa, Kekchis, and Mopans.406 The Reserve is a
protected area that was established to allow people and nature to coexist and
benefit from each other.407 All reserves have designated areas that can only be
visited by scientists, and occasionally ecotourists.408 Many reserves have multiple-use areas inhabited by indigenous peoples who practice sustainable harvesting of natural resources.409 These multiple-use areas allow for natural resource
extraction and oil exploration and therefore significantly affect the indigenous
peoples’ homes.410
The forests of the (Reserve) contain roads built for logging operations and oil
explorations.411 The threat of petroleum extraction is grave for the Reserve.412
In addition to the environmental impact, the high level of investment required for
drilling would presumably create infrastructure, heavy flows of traffic, workers,
settlers, and more roads, all which disrupt the indigenous peoples’ way of life.413
Oil companies make large investments without conducting environmental impact
studies because they see it as an unnecessary expense.414 Those who do conduct
the environmental assessments know that once the project is approved, the government will rarely monitor for compliance.415 Even though petroleum extraction negatively impacts the environment and indigenous peoples’ human rights, it

404 Managing the Global Heritage of the Guatemalan, GLOBAL ENVTL. FACILITY (2010), http://www
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also provides Guatemala with development opportunities.416 Guatemala contains
oil reserves comparable to those of Alaska.417
The Guatemalan Protected Areas System, Sistema Guatemalteco de Areas
Protegidas (“SIGAP”), is administered by the National Council for Protected
Areas, an office of the Presidency.418 The largest unit within SIGAP is the MBR,
located in the northern Peten.419 Currently, SIGAP has no mechanisms that recognize indigenous communities unalienable rights of territory.420 SIGAP does
not allow for free, prior informed consultations and therefore, indigenous people
are not able to contribute their proposals and approaches to their affected
lands.421 The IDB has ongoing programs in the MBR, which are financed by a
$30 million loan approved in 2006 and by a $3.6 million grant from the Global
Environment Facility approved in 2008.422 The IDB is helping Guatemala advance in its efforts to protect and sustainably develop the MBR, Central
America’s largest protected area.423
1. Laguna del Tigre Submission
The First Submission on the issue of oil exploitation in the MBR within
Laguna del Tigre National Park was filed in 2010 under CAFTA-DR’s citizen
submission process.424 The Submitter claims that the Government of Guatemala
failed to enforce environmental legislation related to the country’s protected areas, specifically the Laguna del Tigre National Park, by modifying, expanding
and extending oil exploitation contract number 2-85 signed between the Ministry
of Energy and Mines and the Perenco Guatemala company.425 Laguna del Tigre
National Park is one of Central America’s most important wetlands and the 15year extension of an oil-drilling contract has triggered a legal fight against the
416

Id.
Manz Beatriz, Refugees-Guatemalan Troops Clear Peten for Oil Exploration (Feb. 4, 2010), http://
www.culturalsurvival.org/ourpublications/csq/article/refugees-guatemalan-troops-clear-peten-oilexploration.
418 Management and Protection of Laguna del Tigre National Park and Biotope, CONSERVATION
INT’L i (May 1999), http://www.thegef.org/gef/sites/thegef.org/files/gef_prj_docs/GEFProjectDocu
ments/Biodiversity/Guatemala%20%20Management%20and%20Protection%20of%20Laguna%20del%
20Tigre%20National%20Park/MSP%20Project%20Brief.pdf.
419 Id.
420 BATZIN, supra note 395.
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422 Guatemala makes strides in protecting Maya Biosphere Reserve with IDB support, INTER-AMERICAN DEV. BANK (May 21, 2010), http://www.iadb.org/en/news/webstories/2010-05-21/maya-biospherereserve-deforestation-idb,7148.html.
423 Id.
424 Submission Regarding the Enforcement of Environmental Legislation Within the Framework of the
Dominican Republic-Central America United States of America Free Trade Agreement, SECRETERIAT
FOR ENVTL. MATTERS, http://www.saa-sem.org/images/10_006_comunicacion_eng.pdf (last visited Oct.
3, 2013); see also CAALA/10/006 Laguna del Tigre Fonpetrol GT, SECRETERIAT FOR ENVTL. MATTERS,
http://www.saa-sem.org/index.php?option=com_content&view=article&id=78%3Acaala10006-lagunadel-tigre-fonpetrol-gt&catid=40%3A2010&Itemid=198&lang=us (last visited Dec. 3, 2013).
425 See Submission Regarding the Enforcement of Environmental Legislation, supra note 425.
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Guatemalan government on charges establishing an oil company in violation of
CAFTA-DR.426
The Laguna del Tigre National Park in Guatemala is on the list of internationally important wetlands and has been defined as one of the largest “core zones”
of the Maya Biosphere Reserve.427 On July 22, 2010 Guatemala’s President Álvaro Colom and his Cabinet extended the petroleum contract of the AngloFrench Perenco Guatemala Limited, which was to expire August 12, 2010 for the
Xan oil field located in Laguna del Tigre.428 The extension of the contract, that
the President approved, expires on August 13, 2025, however Guatemala’s Ministries of Environment, Interior and Culture have not approved the contract reasoning that it is harmful to national interests and will lead to another series of
lawsuits.429 Rafael Maldonado, from the Legal, Environmental, Social, Action
Centre (“CALAS”), claims that the extension of the contract violates “various
legal statutes: the law on protected areas, the law on fossil fuels, and the law that
declares the Maya Biosphere a protected area.”430
The government’s own National Council for Protected Areas filed a lawsuit
because the extension contract “not only violated Guatemalan laws, but also international laws, like the Ramsar Convention on Wetlands and the region’s Free
Trade Agreement with the U.S. and Dominican Republic.”431
The submission under CAFTA-DR passed muster under 17.7.2 and 17.7.4 and
the Secretariat requested a response from the party.432 Upon receiving a response
from the Party, the Secretariat recommended the preparation of factual record.433
The U.S. instructed preparation of the factual record.434 The Attorney General
sent a request and in response to this request, the Secretariat requested additional
information from Guatemala.435 The Secretariat even requested an extension of
time for 180 days to prepare the factual record.436 The Ministry of Environment
in Guatemala advised of all of the pending proceedings, and Guatemala sent additional information advising the same.437 Based on this information, even after
426 Danilo Valladares, Guatemala: Legal Battle Over Wetland Oil Drilling, INTER PRESS SERVICE:
NEWS AGENCY (Nov. 28, 2010), http://www.ipsnews.net/2010/11/guatemala-legal-battle-over-wetlandoil-drilling/.
427 Danilo Valladares, Guatemala: Legal Battle Over Wetland Oil Drilling, INTER PRESS SERVICE:
NEWS AGENCY (Nov. 28, 2010), http://www.ipsnews.net/2010/11/guatemala-legal-battle-over-wetlandoil-drilling/.
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the factual record had already been recommended and instructed to be drafted,
the Secretariat suspended the preparation of the factual record.438
Although this submission did not specify the indigenous people, it is dealing
with protected areas that have been determined to be traditional land of the
Mayans.439 The submitter was able to participate in the submissions process and
almost achieved the end goal of a factual record. Unfortunately, this remedy was
suspended because the exact subject matter was already the issue of current judicial proceedings.440 The oil-extension contract could be devastating to this region, the protected lands, protected species, and ultimately the indigenous
people.441 Even though the Laguna del Tigre Submission did not develop into a
factual record,442 it nevertheless allowed a petition to be submitted raising awareness that environmental laws were not being enforced and of the potential environmental harm to take place on indigenous lands.
2. Maya Biosphere Reserve Submission
This submission is the first submission under CAFTA-DR that clearly identifies and impacts the indigenous people.443 The Submitter claims that the State of
Guatemala is not effectively enforcing certain domestic environmental legislation
in regards to hydrocarbon exploration and exploitation within the perimeter of
the Maya Biosphere Reserve and adjacent areas.444 The submission was filed on
November 14, 2011, and the Secretariat suspended review and dismissed it under
17.7.2(e) because it did not fall under a violation of the law but was seen as a
political move.445
The submission claimed that because Block C-1-08 is located in an unprotected zone, there is a lack of public participation in the approval process, which
is an essential and compulsory part of the process, in accordance with international State commitments acquired by Guatemala, especially ILO Convention
169 on Indigenous Community Consultations.446 It claims that this area is cited
by Governmental Decree and establishes that Indigenous Communities must be
consulted if they will be affected by development on their land.447 The submission cites the ILO Convention 169 on Indigenous and Tribal Peoples in Indepen438
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dent Countries and states that such a consultation is obligatory.448 Additionally,
the submitter states that an Environmental Impact Evaluation Study was not carried out prior to approving the petroleum exploration and claims that Guatemalan
environmental laws are being weakened and the Environmental Chapter of the
FTA-DR-CA-USA is not being complied with.449
Recent articles by Central American Data have discussed the practice of
awarding a concession for oil explorations in Yalcanix, part of the Maya Biosphere Reserve.450 The concession was awarded on September 28, 2011, and the
submission was filed under CAFTA-DR the next day.451 This is a clear indication that the submitter wanted to utilize this avenue as a way to bring attention to
the issue, and allow people to have access to information and publicly participate.
However, the submission was dismissed at the first stage, which could mean the
submitter was unaware of the requirements necessary to meet, once again the
issue of an ambiguous burden of proof.452 The submitter did not re-file, and the
Maya Biosphere Submission was stopped dead in its tracks.453
The Mayan culture remains alive 3,500 years later.454 The land is necessary
for the survival of animals including the flora and fauna, which must be protected
as they are part of the Mayan’s culture, traditions, and resources.455 The birds
are one of the most religious symbols and treated as gods because they can fly to
heaven.456 The Mayan Biosphere Reserve is home to 256 species of birds
alone.457 Exploration and the exploitation of resources should not be allowed on
their lands because it will strip them of their ancestral territories and culture.
Protecting the Mayans needs to be a priority amongst the Guatemala government.
The government can protect the Mayans by allowing them to participate in the
decisions and have access to information prior to any development on their lands.
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VII.

Conclusion

Indigenous people have a strong attachment to their lands and natural resources that form the basis of their subsistence as well as their cultural integrity.458 Even though the indigenous peoples have battled trade and development
for centuries, their culture remains true to their ancestors, while the rest of the
world continues to change and grow. With the challenges of globalization, sustainable development needs to become a priority in free trade agreements, specifically CAFTA-DR and NAFTA. The pillars of environmental protection and
social rights need to be incorporated into free trade agreements in order to provide a procedural justice framework which includes: the right to access environmental information, the right to publicly participate in the decision-making
process, and the right to access justice. These procedural justice rights serve to
protect the recognized rights of the indigenous people, such as the right to traditional lands and property, the right to culture, the right to consultation, and the
right to free, prior, and informed consent. Indigenous peoples are extremely vulnerable populations, who need to be protected at all levels of the planning, development, and implementation phases of free trade activities that affect their land,
and inevitably their lives.
It is important to understand the complex interdependencies between trade liberalization, environmental protection, and human rights.459 The goal is to strike a
balance between these objectives, which are often conflicting.460 Human rights
are inalienable, universal, interrelated, and indivisible. Economic incentive and
free trade agreement provisions do not trump the rights that are inherent in our
basic humanity. Simply because we are opening markets, eliminating barriers to
trade, and developing new products and ideas does not mean that the core of our
identity, our culture, and our basic humanity, disappears. We are still rooted and
grounded from the same seed.
The recent free trade agreements, CAFTA-DR and NAFTA, incorporated a
citizen submission process to safeguard the issues of environmental protection
and human rights. The environmental provisions through the citizen submission
process are a positive step because it allows public participation and access to
information. However, the process is reactive, not proactive and therefore does
not provide the adequate protections of indigenous peoples rights. The lack of
public participation, the heavy burden of proof, the significant costs and ineffective remedy, prove that the process has flaws and needs improvement. The recommendations present four ways to provide clearer requirements and guidelines
to lessen the burden of proof, limit costs, and incorporate ways for all members
of the public to participate, specifically the indigenous people.
The recent CAFTA-DR submissions in Guatemala identify the violations of
the Maya’s right to consultation and free, prior informed consent involving the
environmental harms caused by the recent approval by the Guatemalan govern458
459
460
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ment of exploration and exploitation of natural resources in protected lands of the
Maya Biosphere Reserve.461 The Laguna del Tigre submission and the Maya
Biosphere Reserve submission did not move very far in the CAFTA-DR process
and did not result in factual records.462 The submissions did very little to resolve
the infringement of the indigenous peoples rights. Even though the submissions
brought the benefit of promoting awareness, the very fact that the Guatemalan
government approved the oil concessions without consulting or informing the
Mayas, indicates that indigenous rights and environmental protection are not a
priority in trade agreements. If safeguards are not incorporated to protect human
rights and the environment, a culture and people will become extinct. The Mayan population comes to around 7 million people who live in Mexico, Guatemala, Belize, Honduras, and El Salvador.463 We cannot afford to displace these
peoples from their land; we have to implement ways for the indigenous peoples
to achieve sustainable development according to their ideas, decisions, and way
of life. Actually, sustainability can be taught from a culture that has survived
through the connection with the land for thousands of years. We have to continue
to incorporate the objectives of sustainable development in free trade agreements
in order to preserve the global environment for future generations.

461 CAALA/10/006 Laguna del Tigre Fonpetrol GT, SECRETERIAT FOR ENVTL. MATTERS, http://www
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Biosphere Reserve GT, SECRETERIAT FOR ENVTL. MATTERS, http://www.saa-sem.org/index.php?option=
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